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PREDICTABILITY IN THE ADMINISTRATION OF 
CRIMINAL JUSTICE 


FoREWORD 


N® the least interesting of present-day movements in juris- 
prudence is the renewed quest for certainty after the reaction 


from the formal certainty of nineteenth-century law. In the last 
century we had looked at the general security from the standpoint 
of security against the arbitrary action of magistrates and abuse 


© of prosecuting machinery by officials, rather than from the stand- 








point of security of society against the conduct of offenders. In 
effect we had sought to put the social interest in the individual 
life in terms of the general security. It is the task of the criminal 
law to discover and mark out the lines of a wise adjustment or 
practical compromise between the general security and the in- 
dividual life. In the humanitarian thinking of the eighteenth cen- 
tury, stress was put upon the individual life, and until recently 
that interest in effect had preponderant recognition. The whole 
apparatus of criminal justice was shaped by the quest for means 
of insuring an abstractly uniform, outwardly mechanical admin- 
istration. The superseding of the common-law principle as to 
misdemeanors by a doctrine of nulla poena sine lege, minutely de- 
fined degrees of crime, and exact statutory penalties, worked out 
in detail for minutely differentiated offenses, tied tribunals down 
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rigidly in appearance, while all sorts of mitigating devices parallel 
with them and running through the whole course of a prosecution, 
tempered them in action. 

Inevitably there was a reaction from the futile, cast-iron, pre- 
scribed penal treatment characteristic of the last century. A 
movement for individualization on every side of the law took in 
criminal justice the form of a development of individualized penal 
treatment which was to make the penal treatment fit the criminal 
rather than the punishment fit the crime. But this movement for 
individualization and for preventive justice has itself brought 
about a reaction. On the one hand it has seemed to threaten the 
general security. Men have come to fear that in our zeal to 
secure the individual life we may relax the hold of society upon the 
anti-social, impair the fear of the legal order as a deterrent upon 
anti-social conduct, and release habitual offenders prematurely to 
resume their warfare upon society. On the other hand, it has 
seemed to threaten the security of the individual life by commit- 
ting too much to the discretion of administrative officers. 

At the moment, reaction from administrative justice, the chief 
agency of individualization, and from the modes of thought and 
procedures which it involves, is to be seen in every field of the law. 
Everywhere we are seeking a real certainty as distinguished from 
the illusory certainty of the nineteenth century. In juristic think- 
ing there is the revived analytical jurisprudence which starting 
from fixed assumptions is to proceed with mathematical assurance. 
In Continental Europe there is the “ pure science of law” which 
seeks to give “clarity and rigor” to the phenomena of the legal 


order by excluding all interpretation and application. In criminal 
law there is the positivist movement with its reliance upon research 
and observation and scientific formulation. Bergson taught us the 
relation of “ instinct ” to administrative action. He showed us that 
there are things which can be done only through the trained habits 
of experienced administrators. Yet their instinct may be guided 
toward more assured results by formulas scientifically worked 
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out on the basis of exact observation. As the emphasis yesterday 
was upon this trained instinct, the emphasis today is upon the 
means of guiding it and upon research as a forerunner thereof. 
This study by Doctor and Mrs. Glueck comes at an opportune 
time. When fifty years ago Massachusetts enacted the original 
probation law, the first stone of the edifice of preventive justice 
was well laid. In the present century for a time there was a 
rapid development which has set penal legislation and administra- 
tion in a direction it must keep for a long time to come. But 
over-enthusiasm in the decades of progressivism, inadequate pro- 
vision for administration of the new devices, the necessarily ex- 
perimental character of some of them, leaving many things to be 
worked out by trial and error, and the strain put upon the whole 
machinery of criminal justice by post-war conditions in our large 
cities, have brought all the agencies of preventive criminal justice 
under suspicion. Study of the means of insuring that the results 
of probation and kindred devices of individualized penal treat- 
ment may be made reasonably predictable is not merely in the 
right line of legal thought of today, it is needed to save for us one 
of the really epoch-making discoveries of American legal history. 
Let it once be made clear that probation laws may be administered 
with a reasonable assurance of distinguishing between the sheep 
and the goats, let it be shown that the illusory certainty of the old 
system may be replaced by a régime of reasonably predictable re- 
sults as compared with one of merely predictable sentence, and 
the paths of a modern penal treatment will be made straight. I 
venture to think that Doctor and Mrs. Glueck have made a note- 


worthy step in this direction. 
Roscoe Pound. 
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INTRODUCTION * 


A PRERES in the fields of criminology and penology, as well 
as far-sighted lawyers and judges, have occasionally con- 
ceived of the need for some prognostic instrument whereby they 
might be enabled to predict with reasonable certainty the future 
history of various types of criminal offenders... The probable 
value of such a device cannot be sufficiently emphasized. It would 
make the process of criminal justice articulate. It would compel 
judges to think in terms of the future results of the dispositions 
they make of the cases before them for sentence. It would fur- 
nish some objective, scientific guide for their sentencing function. 
Such an instrument would, for example, enable judges to decide 
with much more wisdom than is manifest today, what types of 
criminals might be expected to do well on probation, which of- 
fenders are more suited to different forms of institutional control, 
and how to deal with various types of recidivists. 

A prognostic device would likewise prove of great value to a 
parole board in determining in a specific case whether a prisoner 
should be released on parole, that is, whether, according to past 
experience with similar cases, he will probably do well on parole 
and thereafter. Practically, it would aid such a board in deciding 
whether a prisoner should be paroled for an entirely indeter- 
minate period or only for a brief span sufficient to bridge the gap 
between the penal institution and unsupervised freedom. It 
would, moreover, be of value in determining the type of parole 
supervision best adapted for certain cases. 

In addition, such an instrument of predictability would be of 
great value to social workers and forward-looking legislators in 
establishing beyond cavil the actual value of existing punitive or 
reformatory institutions and devices, and in suggesting practical 
needs and modifications. Finally, a prognostic device scientifi- 





* This article is the substance of one chapter of a work about to be published 
by the authors, under the probable title, “ Five Hundred Criminal Careers.” 

1 So far as we have been able to ascertain, Hornell Hart was the first person to 
suggest the possibility of adapting to penology the methods used in the insurance 
field for predictability. See Hart, Predicting Parole Success (1923) 14 J. Crim. L. 
405 et seq. 
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cally conceived and executed would be extremely useful in the 
study of crime causation and in suggesting needed experimenta- 
tion with new correctional methods. 

Can such an instrument be devised?” If so, how would it 
actually be utilized by judges and parole boards? Would it be 
really practicable? Answers to these questions are attempted in 
the following pages. 


RESEARCH UPpoN WHICH PROGNOSTIC TABLES ARE BASED 


In order to grasp fully the significance of the prognostic device 
which will be offered, a brief description of the foundation upon 
which it rests and the method followed in its construction is neces- 
sary. A careful study of existing annual reports, results of 
surveys, and systematic “ criminologies ” must convince the ex- 
perienced student in this field that there has heretofore never 
been any thorough check-up of the work of a penal institution by 





~ 2 See Bruce, Harno, Burcess, AND LANDESCO, WorKINGS OF THE INDETERMIN- 
ATE-SENTENCE LAW AND THE PAROLE SysTEM IN ILLINoIs (1928) c. XXX. Professor 
Burgess attempts to answer the question, “Can scientific methods be applied to 
parole administration?” He presents a table of “ Expectancy Rates of Parole Vio- 
lation and Non-Violation.” ‘There are, however, a number of fundamental weak- 
nesses in his device: (1) While the report of the committee does not clearly indicate 
just how the social and criminal data on which the device is based were gathered, 
verified, and augmented, there appears a confession in the report that makes one 
wish that the raw material of that research were more reliable: ‘‘ Were the record 
more accurate, it is certain that higher correlations between various factors making 
for success or failure while on parole would be secured.” Bruce, et al., op. cit. supra, 
264. (2) In constructing his expectancy rate table, Professor Burgess apparently 
gives equal weight to all the factors concerned with “success” or “ failure” of 
the offender on parole. He himself elsewhere shows, however, that the twenty- 
one factors he uses for his expectancy rate table are not all of equal influence. 
Bruce, et al., op. cit. supra, c. XXVIII. (3) The research mentioned does not study 
the behavior of the ex-prisoners during a post-parole period. It is one thing for a 
man to behave satisfactorily while under parole supervision and another for him to 
continue so for a reasonable period after such control has been removed. (4) It is 
not shown how the “expectancy rate table” would actually work. Presenting 
“violation rates” (on parole only, not thereafter) for two illustrative cases, the 
conclusion Professor Burgess arrives at is that “ Case A will not succeed on parole, 
while Case B is a very good risk.” Bruce, et al., op. cit. supra, 246. But how much 
of a risk B is, or just what the mathematical probabilities are of A not succeeding 
on parole are not indicated. (5) No prognostic devices are furnished for the use of 
courts, nor is their value recognized. In spite of these almost fatal defects, Pro- 
fessor Burgess must be credited with having made a beginning in this important 
field and having been among the first to recognize its possibilities. 
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means of a careful tracing of the parole and post-parole histories 
of its former inmates. In general it may be said that the existing 
materials suffer from two very serious defects. To begin with, the 
statements as to social data found in official sources, as well as in 
the criminal records, have ordinarily been neither verified nor am- 
plified. This largely accounts for the claims made in the annual 
reports of reformatories that from 65% to 85% of their former 
inmates have “ reformed.”* Another grave defect is that no al- 
lowance has been made for a post-parole period. An examination 
of the conduct of former parolees during a reasonable period fol- 
lowing the end of their supervision on parole is indispensable 
if one would establish the probable permanence of their reform 
or ascertain a return to criminality. We have found that good con- 
duct on parole is not necessarily predictive of good conduct 
thereafter. 

In the investigation upon which this article is based, every rea- 
sonable effort has been made to eliminate weaknesses of the kind 
mentioned. In response to the need for a reliable audit of the 
work of penal institutions, a follow-up investigation was begun 





3 As quite typical of the claims made, the following may be cited: The Elmira 
(New York reformatory) “institution is doing a remarkable piece of work in 
training such boys so that only one-third of them again come in contact with the 
law.” GrtLin, CrIMINOLOGY (1927) 636. Some of the early Elmira reports claim 
that 85% of their graduates have “ probably reformed.” Clark, Success Records of 
Prisoners and Delinquents (1921) 6 J. DELINQUENCY 443-53, found “ that an average 
of 72% of parolees of nineteen institutions of various kinds are successes.” Clark 
averaged the figures in annual reports and in a few superficial, local investigations, 
with regard to “ successes ” of parolees of institutions ranging from schools for de- 
linquent children to penitentiaries for hardened criminals, in spite of the fact that the 
reports vary in reliability and thoroughness and that the inmates of the institutions 
of course differ in many ways. Since the claims made in annual reports are to a 
large extent unfounded or not disinterested, his conclusions cannot be accepted. 
R. H. Gault, in an ingenious analysis, based his conclusions on the alleged parole 
history of over 38,000 parolees. But the information was “secured . . . by corre- 
spondence with state officials and by consulting the most recent state reports.” No 
wonder he found that 84% of the parolees “‘ made good,” concluded optimistically 
that “it seems safe to say . . . that 80% of men paroled fulfill the conditions,” 
and leaped to the non sequitur —“ and become law-abiding citizens”! Gault, The 
Parole System, A Means of Protection (1915) 5 J. Crrm. L. 799 e¢ seq. 

This paucity of reliable facts on the actual efficacy of peno-correctional institu- 
tions exists with reference to courts (juvenile and adult), and probation, as well as 
prisons and reformatories. Misinformation, founded on superficial research, is of 
course worse than no information. 
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in September, 1925,* of all former inmates of the Massachusetts 
reformatory whose parole periods expired during the years 1921 
or 1922. They comprised a total of 510 cases. By the method of 
selection and by comparison with the characteristics of inmates 
of other years, it was established that the 510 men studied are 
typical of the general “run of the mill ” in the Massachusetts in- 
stitution. Since, however, existing annual reports of other 
reformatories are for various reasons not absolutely comparable 
with our own data, it is impossible to state definitely that the 510 
men studied are typical also of that vast camaraderie of crime 
that annually passes through the young men’s reformatories 
throughout the country. But if similarity of age distribution, 
occupation, extent and nature of criminality preceding sentence 
to the reformatory, and other factors are taken as indices, one 
may hazard the opinion that our 510 young men are quite typical 
of the inmates of adult reformatories in other states. Another 
advantage of the method of selection used was that it enabled us 
to allow each man the same length of time, a five year post-parole 
period, during which his unsupervised conduct was recorded and 
might be studied. 


Numerous difficulties must be overcome before an investiga- 
tion of the type outlined can be successfully completed, and this 
probably is one of the reasons why such a study was never made 
before. Special techniques of research had to be evolved to meet 
these difficulties. The first barrier encountered was that of locat- 
ing the men five years after the expiration of their parole periods. 
Only when one takes into account the poor condition of American 





4 A grant for this purpose was made to Dr. Richard C. Cabot, Chairman of 
the Department of Social Ethics of Harvard University, by the Milton Fund of 
the University. The work was begun in September, 1925, and carried on over a 
period of three academic years. The authors desire to take this opportunity to 
thank Doctor Cabot not only for obtaining the funds needed for the investiga- 
tion, but for the constructive aid, advice and encouragement he gave throughout; 
and also to acknowledge their indebtedness to the Milton Fund of Harvard Uni- 
versity. They further desire to thank Hon. Sanford Bates, Commissioner of Cor- 
rection, Massachusetts, without whose hearty and enthusiastic codperation it would 
have been impossible to carry out the investigation. Our thanks are also due to 
Superintendent Charles T. Judge, Dr. Guy G. Fernald, and other members of the 
staff of the Massachusetts Reformatory for their cheerful, active codperation 
throughout the research. We are also under deep obligation to Professor E. B. Wil- 
son and Professor Ernest Hooton, of Harvard University, for statistical advice 
and general encouragement. 
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systems of criminal identification, the easy passage of offenders 
across state boundaries, and the great mobility of young-adult 
criminals, do the true proportions of the task become apparent. 
Nevertheless, fully ninety per cent of the ex-prisoners were lo- 
cated, many in Massachusetts and throughout the United States 
and a few in Europe, China, and Australia, at a time five years be- 
yond the expiration of their parole periods and from six to ten 
years after their discharge from the reformatory on parole.* 

The deplorable condition of existing official records as to social 
and psychiatric data constituted the second great obstacle. Con- 
cerning this difficulty, it can only be said that all source materials 
relating to social data had to be carefully supplemented and veri- 
fied. This work required the mailing of many thousands of letters 
and questionnaires, the consultation of a great variety of records, 
the use of numerous copies of existing fingerprints, and, finally, the 
interviewing of hundreds of persons, including some 200 of the 
510 ex-inmates under consideration. 

The work of investigation, the statistical schedules, and the 
computations upon which the prognostic tables presented below 
are based, were in general divided into four sections: (1) the his- 
tory of the youths prior to their sentence to the reformatory, in- 
cluding certain facts about their family background; (2) the 
history of the men while they were in the reformatory; (3) their 
history while on parole; and (4) their post-parole history, which 
embraced not only their criminal conduct, but also their industrial 
activities, family life, economic history, use of leisure, habits, and 
other significant items during the five year period following the 
expiration of parole. More than fifty factors*® concerning the 





5 It is obviously impossible in an article to render account of the methods that 
had to be devised for this purpose. In their forthcoming book, the authors elabo- 
rate these in great detail. 

8 Pre-reformatory factors: Education of parents, family delinquency, economic 
status of parents, nativity of parents; nativity of prisoner, his mobility, religion, 
church attendance, use of leisure and habits; age of leaving home, cause of leaving 
home; age he began to work, degree of industrial skill, work habits, economic re- 
sponsibility; moral attitude toward his family; the age of his first known delin- 
quency, seriousness of his criminality prior to the commission of the offense for 
which he was sentenced to the reformatory, frequency of pre-reformatory arrest, 
time spent in penal institutions prior to the reformatory sentence, offense for which 
he was sentenced to the reformatory, whether he committed the offense alone or in 
company of others; his age upon entering the reformatory, his physical condition, 
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careers of this group, from childhood through the post-parole 
period, were studied. By means of correlation tables and a suit- 
able statistical device, the relation between each of these factors 
and the status of the men as to post-parole criminality was 
established. The exact process by which this was accomplished 
may best be illustrated by the following two tables, the first of 
which shows the relation between the seriousness of the offense 


TABLE I 


SERIOUSNESS OF OFFENSE FOR WHICH SENTENCE TO MASSACHUSETTS 
REFORMATORY WAS IMPOSED, RELATED TO CRIMINALITY 
DurRinG FIVE YEAR Post-PAROLE PERIOD 








Criminal Conduct Record During 
Seriousness of Offense Post-Parole Period 


for Which Original 
Sentence was Imposed | Success | Partial Failure | Total Failure 


7% % 


Major 21.7 , 60.8 
Minor 25.0 : 56.3 
Total 22.1 : 60.2 


























Coefficient of Contingency .o5 


for which the men were originally committed, and their post- 
parole status from the point of view of criminality. 

The table indicates that there is but a negligible relationship 
between whether the offenses for which the men were originally 





intelligence grade, mental condition from a psychiatric point of view. Reformatory 
factors: The number of different occupational experiences the prisoner was given 
in the reformatory, the kind of worker he was therein adjudged to be by the in- 
structors in charge of shops and trade-school; the nature and frequency of his 
misconduct in the institution, the length of time he spent therein. Parole factors: 
Conduct of the ex-prisoner during parole, the length of time he was on parole, the 
nature and extent of the supervision he received while on parole. Post-parole 
factors: Criminal conduct of the ex-parolee during the five year post-parole test 
period; use or non-use of the occupations taught at the reformatory, work habits, 
industrial skill; economic status, economic responsibility toward family; marital 
status, attitude toward family; type of home, type of neighborhood; use of leisure 
and habits, mobility, church attendance. 

It is obviously impossible to present herein the sub-categories of these many 
factors or to give any definitions of the terms, except in cases where they are 
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sentenced to the reformatory were major or minor, and their 
criminal activity after expiration of the parole. period.’ Those 
who were originally committed for major offenses* have but a 
slightly lower percentage of post-parole successes, and a slightly 
higher percentage of total failures, than either those sentenced 
for minor offenses or all the cases regardless of seriousness of 
offense. The negligible bearing of the seriousness of the crime 





deemed indispensable. It may be stated, however, that we defined each term with 
care and in detail, after consultation with various authorities, so that there could 
be no possible misunderstanding of its usage. 

7 The status of the men as regards their criminal conduct during the five year 
post-parole period was determined according to the following criteria: Success: No 
police or court record, except occasional technical automobile violations; no dis- 
honorable discharge or desertion from army or navy; no commission of individual 
criminal acts even though no arrest or prosecution was made. 

Partial Failure: Conviction on two minor offenses (see note 8, infra, for distinc- 
tion between major and minor offenses), or arrest for not more than three minor 
offenses not followed by conviction. In the case of technical automobile offenses 
or drunkenness as many as five arrests were allowed for the partial failure class. 
There was not one case, however, in which assignment to a particular category 
depended solely upon an automobile or drunkenness record; there were always 
other types of offense also involved. Partial failure was also assigned to cases in 
which there had been arrests for not more than two serious offenses not followed 
by conviction; or arrest for one serious offense not followed by conviction and for 
not over two minor offenses not followed by conviction, or occasional minor 
offenses for which the violator of the law was neither arrested nor prosecuted 
(i.e., cases of sporadic, rather than continuous, misconduct definitely known to 
have occurred but as to which no official action was for various reasons taken). 
Only four cases were assigned to this category on the basis of arrests not followed 
by convictions. 

Total Failure: Cases in which there had been arrests for three or more serious of- 
fenses, not followed by conviction, or arrests for more than three minor offenses 
(except drunkenness) not followed by conviction (actually, there were no such 
instances) ; or convictions for one or more serious offenses; or convictions for more 
than five charges of drunkenness (comprising only a few cases); or desertion or 
dishonorable discharge from army or navy; or the status of fugitive from justice or 
being wanted for escape; or known commission of serious offenses, or a continuous 
course of minor offenses for which the men were somehow not arrested or prose- 
cuted. 

8 Division of crimes into major and minor (serious and less serious) offenses is 
based largely on the statutory distinction as indicated by jurisdiction of the supe- 
rior and municipal (or district) courts, respectively, and by the possible maximum 
punishments. These principles express society’s estimate of the relative social 
harmfulness of different crimes taken as isolated acts and therefore are legitimately 
utilizable for the purpose indicated in note 7, supra. To the above two principles 
there has occasionally been added our judgment of the relative social harmfulness of 
different offenses considered as isolated acts. That there is room for some difference 
of opinion as to the relative social harmfulness of different offenses is indicated by 
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for which sentence to the reformatory was imposed, on what the 
ex-prisoners will do during the post-parole period is also indi- 
cated by the low coefficient of contingency. This coefficient is a 
mathematical device for indicating the relationships shown in the 
table by means of a single convenient percentage.® It is mathe- 
matically possible in a two-fold table for the coefficient to be as 
high as .71 and in a three-fold table for it to be .82. Such high 
percentages would result if there were a practically perfect rela- 
tionship between the two items — seriousness of offense for which 





the wide divergence in the statutory punishments for the same acts in the various 
states. This is a fact that every system of classification of isolated acts, rather 
than persons, must face. The following classification was gused for the purpose 
mentioned: 

I. Major Offenses: A. Property Crimes: 1. Burglary and possessing burglar’s 
tools. 2. Larceny; receiving stolen goods. 3. Robbery, including assault with in- 
tent to commit robbery, and attempt to commit robbery, as well as the possession 
of weapons when the circumstances indicated they were directly intended to be used 
for robbery; where this was doubtful, possessing weapons was classified under 
minor offenses. 4. Arson. 5. Crimes usually (not always) involving or implying 
higher intelligence, e.g., embezzlement, obtaining property under false pretences, 
etc. B. Sex Offenses: 1. Violent and deliberate, sexually-motivated attacks (rape). 
2. Pathological sex expressions (homosexuality, incest). C. Other serious crimes: 
1. Homicide, including a few attempts to commit murder or suicide. 2. Escape or 
rescue. 3. Being a fugitive from justice. 4. Dishonorable discharge or desertion 
from army or navy. §. Serious auto violations, as driving away from scene of ac- 
cident, etc. 

II. Minor Offenses: A. Offenses involving habit-forming drugs or stimulants 
(including drunkenness, violation of liquor law, possessing or dealing in drugs). 
B. Vagrancy, begging, living on proceeds of prostitution. C. Sex offenses (adultery, 
lewd and lascivious cohabitation, accosting female, fornication). D. Offenses in- 
volving domestic relations (non-support, desertion, bastardy, cruelty to children, 
etc.). E. Simple assaults (all assault and battery, except with intent to kill, rape, 
or rob). F. Disturbing the peace. G. Malicious mischief. H. Offenses involving 
violation of auto regulations (technical). J. Other offenses (peddling without 
license, contempt, violation of police regulations, etc.). 

® For the mathematical theory and process involved in ascertaining the coeffi- 
cient of contingency, see YuLE, AN INTRODUCTION TO THE THEORY OF STATISTICS 
(1922) 65-67. As will be seen below, only factors bearing a significantly high rela- 
tionship to post-parole criminality have been utilized in the construction of the 
prognostic tables. This does not mean that factors of a somewhat lower degree of 
association are without prognostic worth. But since a high degree of predictability 
can be obtained in a device constructed of relatively few factors, there is no good 
' reason for using many and thus greatly complicating the prognostic instrument. 
In considering individual cases, the judge and parole board should, of course, take 
into account the incidence of other factors shown to be significant for the purpose 
of prediction, in addition to those actually embraced in the probability tables. 
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original sentence was imposed, and post-parole criminal conduct. 
That the coefficient is, however, only .o5 is a reflection of the fact 
that the two items mentioned are hardly at all related. 

A second illustration of the manner in which each of the fifty 
factors in the lives of our 510 ex-prisoners was related to the 
criminal behavior of the men during the five year post-parole 
period, is furnished by the following table. This indicates the re- 
lationship between the industrial habits of our ex-prisoners prior 
to their sentence to the reformatory, and their criminal conduct 
during the post-parole period. 


TABLE II 


PRE-REFORMATORY INDUSTRIAL HABITS RELATED TO 
Post-PAROLE CRIMINALITY 








Criminal Conduct Record During 
Post-Parole Period 


Pre-Reformatory 
Industrial Habits 





Success | Partial Failure | Total Failure | Total 
% % % 











Good Worker 46.7 10.0 43-3 100 
Fair Worker 20.3 20.3 59-4 100 
Poor Worker 12.1 19.4 68.5 . 100 
Total 21.5 17.7 60.8 100 




















Coefficient of Contingency .42 


The difference in results obtained here and in the first table is 
striking, and indicates the importance of the method employed 
for determining which of numerous factors have the greatest re- 
lationship to the conduct of the men once they are released from 
parole supervision. The seriousness of the crime for which the 
men were sentenced to the reformatory was in the prior table 
shown to have little if anything to do with their post-parole con- 





10 Good Worker: Reliable, steady, industrious; showing promise of continuing 
in regular employment; commended by employers. Fair Worker: A person who 
has the qualifications of the regular worker, but who permits his work to be inter- 
rupted by periodic drinking, the drug habit, occasional vagabondage, stealing or by . 
deliberate choice of irregular occupations such as longshoring, for the chief pur- 
pose of having leisure time. Poor Worker: One who is nut reliable, loafs, is lazy, 
dishonest, unstable, a vagabond, wayward. These factors were considered inde- 
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duct. The pre-reformatory industrial habits of the men, on the 
contrary, obviously are related to their post-parole criminal con- 
duct to a considerable degree. Thus, out of the total number of 
men involved, 21.5%, or about a fifth, were successful in that 
they had committed no offenses during the post-parole period. 
But of those whose pre-reformatory industrial habits had been 
good, almost half, 46.7%, were successful, while of those whose 
prior industrial habits had been poor, only 12.1% were suc- 
cessful. Again, 60.8% of the total number of men involved in 
the table were classifiable as total failures on the basis of their 
post-parole criminal conduct. Yet the men who had been good 
workers prior to their sentence to the reformatory contributed 
only 43.3% of their number to the total failure class, while those 
who had been poor workers contributed 68.5% thereto. The high 
association’ between the two items now under discussion, pre- 
reformatory industrial habits and post-parole criminality, is also 
shown by the significant coefficient of .42. 

By the foregoing method the relationship to post-parole criminal 
conduct of each of over fifty factors as to which reliable infor- 
mation could be obtained was established. In this way it soon 
became evident that certain factors had little or no association 
with the men’s behavior during the post-parole period, while 
others varied in importance from those having a slight to those 
having a very great association. But the establishing of this 
fact, while important in itself, did not yet furnish the desired 
instruments to be used in the work of courts and parole boards. 
The succeeding steps in the necessary process will now be de- 
scribed. 


ProGNnosTic TABLES 


The six pre-reformatory factors found by the foregoing method 
to bear the highest relationship to the post-parole conduct of the 
men were utilized in constructing the first prognostic table. The 
procedure was as follows: 





pendently of the nature of the employment (except where support was derived 
through proceeds of prostitution or other illegitimate occupations) or seasonal or 
other fluctuations in industry; and express the man’s general disposition toward 
work. The judgments are based upon the combined opinions of employers, police, 
and relatives, the last being given the least weight. Thus a poor worker is one 
who, in the long run, constitutes a liability to the employer. 
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First, the actual percentages of the total failures (from the 
point of view of post-parole criminal conduct) were set down for 
each of the sub-classes of the six significant factors. 


1. Industrial Habits Preceding Sentence to the Reformatory. 
(Coefficient .42) 


Percentage of 
Class Total Failures 


Good Worker 43% 
Fair Worker 590% 
Poor Worker 68% 


This means that only 43% of those offenders who, during their 
pre-reformatory life, could be rated as good workers, turned out 
to be total failures, as judged by their post-parole criminal con- 
duct. Those who were fair workers contributed 59% of their 
number to the post-parole failures; and those who were poor 
workers contributed 68% of their number to post-parole total 
failures. 

Each of the following factors which were used in the composi- 


tion of the prognostic tables as described below might be similarly 
analyzed and interpreted. In all of these groups of sub-classes 
the size of the coefficient indicates the degree of relationship be- 
tween the factor as a whole and the conduct of the men during the 
five-year period following their discharge from parole supervision. 


2. Seriousness and frequency of pre-reformatory crime." 
(Coefficient .36) 


Percentage of 
Total Failures 


Serious offender 67% 
Frequent minor offender 53% 
Occasional minor offender 35% 
Non-offender 21% 


Class 





11 See notes 7 and 8, supra. Since the pre-reformatory and parole periods were 
not of the same length as the five year post-parole period, the time element entered 
to complicate the classification. This factor was taken account of by translating 
the number of offenses into frequencies depending upon the time span involved. 
For example, “arrests for not more than three minor offenses not followed by 
conviction ” (see supra note 7) means the same as arrests for minor offenses on an 
average of once in twenty months (obtained by dividing the number of arrests into 
the sixty-month post-parole period). Hence, in classifying a man’s conduct during 
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3. Arrest for crimes preceding the offense for which sentence to re- 
formatory was imposed. 


(Coefficient .29) 


Percentage of 
Class Total Failures 


Those with prior arrests 69% 
Those without prior arrests 32% 


4. Penal experience preceding reformatory incarceration. 
(Coefficient .29) 


Percentage of 
Class Total Failures 


Those with prior penal experience 74% 
Those without prior penal experience 47% 


5. Economic responsibility 1? preceding sentence to reformatory. 
(Coefficient .27) 


Percentage of 
Class Total Failures 


Economically responsible 41% 
Economically irresponsible 64% 


6. Mental abnormality on entrance to reformatory. 
(Coefficient .26) 


Percentage of 
Class Total Failures 


None 60% 
Psychopathic personality 75% 
Psychotic 87% 


These factors furnished the basis for the construction of the 
specialized tables for use by judges in certain situations illus- 





the parole period, for example, if an arrest for a minor offense occurred on an 
average of once in twenty months based on the actual length of his parole period, 
he was counted a partial failure as regards parole criminality. In the case of seri- 
ous offenses, however, conviction for one serious offense was enough to place a man 
in the total failure class regardless of the time element. The object of using the 
time element was to differentiate between occasional minor offenders and frequent 
minor offenders as opposed to serious offenders. 

12 Economically responsible: Contributing toward his own support and toward 
the support of his parents if such aid was needed; if married, supporting his 
family. Economically irresponsible: Not contributing; being a burden on parents; 
making no effort even partially to support self or family if married. This factor 





312 HARVARD LAW REVIEW 


trated below. For the prognostic instrument to be utilized by 
parole boards in considering applications for parole, the conduct 
records of the prisoners while in the reformatory had to be taken 
into account. Other items might also have been used in this con- 
nection, but by employing the association tables and coefficients 
described above they were found to bear but a slight relationship 
to the post-parole behavior of our men. The following factor, 
on the other hand, was shown to be considerably related to the 
post-parole criminality of the men. 


7: =. of offenses in the reformatory. 
(Coefficient .33) 


Percentage of 
Total Failures 


One offense in four months or less 70% 
One offense in more than four months, 
or no offenses 30% 


Class 


For the prognostic device to be used by parole boards in con- 
tinuing supervision or in changing the form of treatment, the con- 
duct record of the men while on parole had to be taken into 
account. Other parole factors were as before disregarded for 
this purpose because shown to bear but a negligible relationship to 
the post-parole conduct of the men. 


8. Criminal conduct during parole. 
(Coefficient .47) 


‘ Percentage of 


Class Total Failures 


Successes on parole ** 30% 
Partial failures on parole 31% 
Total failures on parole 717% 


Finally, for the prognostic instruments to be used by judges in 
dealing with recidivists, that is, men who, having already passed 
through the existing reformatory and parole régimes again com- 
mit crimes, the five highest post-parole factors were added to the 
foregoing, as follows: 





does not take into consideration the extent of self-support or contribution toward 
family income but pertains rather toward the youth’s disposition to meet his 
economic responsibilities. 

18 See supra notes 7, 8, 11. 
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Industrial habits ‘* following expiration of parole. 


(Coefficient .59) 
Percentage of 
Class Total Failures 


Good Worker 19% 
Fair Worker 66% 
Poor Worker 92% 


Attitude toward family ** following parole. 
(Coefficient .58) 
Percentage of 
—_ Total Failures 
Good 10% 
Fair 50% 
Poor 85% 


Economic responsibility ** following parole. 
(Coefficient .53) 
Percentage of 
Class Total Failures 
Good — 6% 


Fair 53% 
Poor 85% 


Type of home *’ following parole. 


(Coefficient .48) 
Percentage of 
Class Total Failures 


Favorable 24% 


Fair 44% 
Unfavorable 86% 





14 See supra note 10. 

15 If a man met the following standard, his attitude toward family was desig- 
nated as fair: Not known to be harming his family in any way deemed injurious 
to the institution of the family. If married, not known to neglect or desert wife 
or children; not separated or divorced from wife, not having illicit relations with 
other women; not abusive to wife or children; not away evenings continually. 
If he failed to meet this standard he was classed as poor. ‘If the family relation- 
ships were particularly good and constructive, he was assigned the grade good. 

16 Good: Comfortably supporting self and dependents if single, or wife if mar- 
ried. Fair: Supporting self or dependents marginally, i.e., without more than occa- 
sional public or private aid, including occasional assistance from relatives when 
man should be self-supporting. Poor: Failing to support self or dependents or 
contracting avoidable debts, or receiving frequent aid from welfare agencies or 
from family, when he should be self-supporting. 

17 Favorable: Comfortable apartment, roomy and well-furnished. Fair: Not 
too crowded, clean, decent furniture. Unfavorable: Overcrowded, dark, dirty, 
scantily furnished, 
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13. Use of leisure ** following parole. 
(Coefficient .46) 


Percentage of 
Class Total Failures 


Constructive 0% 
Negative 15% 
Harmful 81% 


So much for the first step in the process of constructing pre- 
dictability tables. The second step consisted in determining the 
highest score, on the one hand, and the lowest, on the other, that 
it was possible for a person to have on the basis of the foregoing 
percentages. This was done by adding up all the lowest per- 
centages listed above, which gave the lowest possible total- 
failure score, and then adding up the highest percentages, which 
yielded the highest possible total-failure score. Score-classes be- 
tween these two limits were then established, and each of the men 
involved was classified therein according to his particular score 
and his criminal class. The following table, which is based on the 
first six factors, will indicate how this was done. 


TABLE III 


PROBABLE PERCENTAGES OF PosT-PAROLE SUCCESSES, PARTIAL 
FAILURES, AND TOTAL FAILURES FROM THE STANDPOINT 
OF CRIMINALITY, BASED ON SCORES ON Six Most 
IMPORTANT PRE-REFORMATORY FACTORS 








Probable Status as to Post-Parole Criminality 
Total Failure 





Score Success | Partial Failure | Total Failure | Total 


% % 7% To 





244-295 75.0 20.0 5-0 100 





296-345 . 34.6 11.5 53-9 100 





346-395 26.2 19.1 54-7 100 





396 and over 5-7 13.7 80.6 100 
Total 20.0 15.6 64.4 100 























Coefficient of Contingency .45 





18 Constructive: Is a member of well-supervised social group such as Y. M. 
C. A. or K. of C.; is utilizing leisure time to further himself educationally, as by 
attending night high school, or vocationally; has no bad habits of the kind in- 
dulged in by the harmful group. Negative: At least not engaging in harmful ac- 
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From this table a judge, considering whether or not to sentence 
an offender to the reformatory, can with considerable accuracy 
determine the advisability of such disposition of the case before 
him, provided he has reliable information as to the offender’s 
status on the six factors upon which the table is based. Thus a 
prisoner who scores as low as 244 to 295 on these six pre- 
reformatory factors has seven and a half in ten chances (75:100) 
of being a success in post-parole conduct, while one with as high 
a failure score as 396 or over, has but half a chance in ten 
(5.7:100) of succeeding. The first man also has two in ten 
chances (20:100) of failing only partially, and only half a chance 
in ten (5:100) of being a complete failure; the second has but one 
chance in ten (13.7:100) of failing partially and eight out of ten 
chances (80.6:100) of turning out to be a complete failure. 

In presenting the above illustration of a possible prognostic 
device to aid the courts, it should be added that we do not pro- 
pose the immediate adoption of the failure and success rates above 
given. It is the idea and the method of prognosis in this field that 
concerns us, rather than the construction of a failure rate prog- 
nostic table which might be used in the courts of Massachusetts 
or elsewhere tomorrow.’® It will be valuable to test the extent of 





tivities, though not using leisure time constructively; no bad habits of the kind 
mentioned below, but occasional gambling, such as “shooting craps” or playing 
cards at home. Mild, occasional drinking rarely or never resulting in intoxication 
was allowed for. There are also included in this group those who spent their 
leisure wholesomely with their families or friends. Harmful: Pronounced bad 
habits, associates; recreation which may lead to criminal conduct, such as going 
about with bad companions, membership in gangs; being addicted to drugs, exces- 
sive drinking or gambling; sex vices. The presence of any one or combinations of 
these factors placed the men in this group. In hardly a single case, however, did 
these vicious habits exist alone; the rule was rather the massing of vices. 

19 The method used in the construction of the prognostic instrument herein 
presented is the simplest, mathematically, that we could devise. It yields as good 
results as a much more elaborate statistical procedure which we employed and 
abandoned in favor of the above. The more involved statistical method consisted 
of (r) computing, as to each sub-class of each factor, the differences between the 
actual frequencies of failure and the “independence frequencies” (that is, the 
mathematically expected frequencies); (2) ascertaining the percentage that these 
differences were of the total cases in each sub-class; and (3) distributing the cases 
into failure-score classes on the basis of such derived percentages rather than the 
actual percentages of failure utilized above. Upon the advice of Professor E. G. 
Wilson and Professor Ernest Hooton, the simpler method was adopted when it was 
ascertained that it gave results essentially similar to those derived by the much more 
complex statistical procedure. 
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reliability of such tables by constructing them on the basis of an- 
other sample of offenders and comparing the results with those 
obtained herein. Moreover, it should be pointed out that the 
probable failure rates given in the tables are based on the Massa- 
chusetts reformatory and parole systems essentially as they are 
at present and not as they might be. They would probably need 
to be considerably modified in the light of experience with im- 
proved machinery of justice. 

The next prognostic table is presented as a possible model for 
parole boards in determining which men to release on parole, and 
in obtaining some true conception of the probable length of parole 
supervision needed in different cases. For this purpose, not only 
the six highest pre-reformatory factors have been used, but that 
factor of the reformatory period which was found to be related 
higher than any other to post-parole criminality, namely, the fre- 
quency of misconduct of the men in the reformatory. 


TABLE IV 


PROBABLE Post-PAROLE CRIMINALITY RATES BASED ON TOTAL 
FAILURE SCORES ON S1Ix HIGHEST PRE-REFORMATORY 
FACTORS AND HIGHEST REFORMATORY FACTOR 








Probable Status as to Post-Parole Criminality 
Total Failure 
Score Success | Partial Failure | Total Failure | Total 


7% 7% Zo % 








274-325 71.5 7.1 100 
326-425 40.6 18.8 40.6 100 











426-475 11.6 15.2 73.2 100 





476 and over 4-7 12.5 82.8 100 

















Total 20.9 15.8 63.3 100 








Coefficient of Contingency .44 


The lowest failure score obtainable on the basis of our figures, 
adding the factor of the men’s behavior in the reformatory, is 274; 
the highest is 499. It will be seen that a man coming up before 
the parole board for consideration, whose record on the seven 
factors involved gives him a score of between 274 and 325, has 
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better than seven out of ten chances of being a success in post- 
parole conduct; he has a two in ten chance of being at least only 
a partial failure, and but half a chance in ten of turning out to 
be a total failure. On the other hand, a prisoner whose record on 
the six highest pre-reformatory factors and one highest reforma- 
tory factor gives him a failure score totaling 476 or over, has only 
half a chance in ten of being a success in post-parole conduct, 
only one chance in ten of being a partial failure, and eight chances 
in ten of becoming a complete failure. 

The next prognostic instrument might be utilized by parole 
boards in determining whether to continue parole supervision for 
men already on parole. Of course, under the existing system, a 
parolee’s period of supervised liberty automatically ends when 
the maximum limit of his so-called “indeterminate” sentence is 
reached. In the peno-correctional practice of the future, how- 
ever, a completely indeterminate sentence will perhaps be found 
to be necessary for certain types of cases, and in that event such a 
prognostic device as the one submitted in the following table would 


be useful. 
TABLE V 


PROBABLE Post-PAROLE CRIMINALITY RATES BASED ON TOTAL 
FAILURE SCORES ON SIx HIGHEST PRE-REFORMATORY 
Factors, HIGHEST REFORMATORY FACTOR, AND 
HIGHEST PAROLE FACTOR 








Probable Status as to Post-Parole Criminality 
Total Failure 


Score Success | Partial Failure | Total Failure | Total 
% % % % 








304-350 22.3 ° 100 





351-400 21.4 100 





401-450 22.8 100 





451-500 18.7 18.7 100 





501-550 9.6 14.5 100 





551 and over ° 8.1 100 

















Total ; 21.2 16.5 : 100 








Coefficient of Contingency .48 
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The lowest failure-rate obtainable, when one adds to the fore- 
going seven factors that of the behavior of the men while on 
parole, is 304; the highest is 576. It will be seen that a man 
already on parole, whose case comes up for determination whether 
the parole board shall discharge him or continue his parole has 
seven and a half chances in ten of being a success in post-parole 
conduct, if his record on the eight factors involved gives him a 
score of between 304 and 350. Such a man has two chances in 
ten of being at least a partial, rather than a total failure, and the 
chances of his turning out to be a total failure are probably nil. 
On the other hand, a man up for consideration of the parole board 
for the purpose mentioned, whose total failure score on the eight 
factors involved is 551 or over, has no chance of turning out to 
be a success if parole supervision is removed; he has but one 
chance in ten of being a post-parole partial failure, and nine out 
of ten chances of being a complete failure. The value of this 
prognostic device in determining which ex-prisoners require con- 
tinued supervision thus becomes apparent. 

The next prognostic table, at the top of the following page, could 
be utilized by judges for recidivists, that is, men who, having al- 
ready passed through the reformatory and parole systems, are 
again convicted of crime. For this purpose the six pre-reforma- 
tory factors, the highest reformatory factor, the highest parole 
factor, and the five highest post-parole factors were utilized. 

The lowest failure-rate obtainable, on the basis of our figures, 
when one adds to the foregoing eight factors the five highest 
post-parole factors (making a total of thirteen items on which 
this table is founded) is 378; the highest is 935. It will be seen 
that a man who has already passed through the reformatory and 
parole systems and has been finally released from parole super- 
vision, but who again commits a crime, has nine and a half 
chances in ten of turning out to be a post-parole success if again 
subjected to the reformatory and parole treatment, provided his 
total failure score is between 378 and 575. On the other hand, a 
recidivist up before the judge for sentence on a new offense, whose 
failure score totals as high as 876 or over, has no chance of 
turning out to be a post-parole success if again subjected to the 
reformatory and parole régime. If his prior total-failure record 
is between 776 and 875, he has two chances in ten of becoming 4 
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TABLE VI 


PROBABLE Post-PAROLE CRIMINALITY RATES BASED ON TOTAL 
FAILURE SCORES ON Six HicHEST PRE-REFORMATORY FAc- 
TORS, HiGHEST REFORMATORY Factor, HIGHEST PAROLE 
Factor, AND FIVE HicHEest Post-PAROLE FACTORS 








Status as to Post-Parole Criminality 
Total Failure 
Score Success | Partial Failure | Total Failure | Total 


To 7 7% v/ 








378-575 4.8 ° 100 
576-675 28.6 10.8 100 
676-775 47-4 . 100 
776-875 ° 22.7 100 














876 and over ° 5.1 100 





Total 29.4 19.4 100 




















Coefficient of Contingency .68 


partial failure, and nearly eight in ten chances of turning out to 
be a total failure. If his former total failure record is 876 or 
over, there is but half a chance in ten of his being even a partial 
failure (rather than a total failure), if he be again submitted to 
the reformatory and parole routine; while the chances of his 
again turning out to be a total failure are as high as nine and a 
half out of ten. 

It will be noticed that in all the prognostic tables presented 
there is a high coefficient of contingency. The last table has the 
extremely high coefficient of .68. These coefficients indicate the 
considerable relationship between the failure score rates obtained 
by the men and their actual status as regards post-parole 
criminality. 


UsE or ProGNostic TABLES IN INDIVIDUAL CASES 


To show more clearly how the prognostic instruments would 
actually be used by judges and parole officials, we present a num- 
ber of illustrative cases showing the failure rates obtained by 
them on the various factors involved. 
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TABLE VII 


ILLUSTRATIVE CASE CHART OF MEN WHO WERE Post-PAROLE 
SUCCESSES, THOSE WHO WERE PARTIAL FAILURES, AND 
THOSE: WHO WERE TOTAL FAILURES 








Successes Partial Failures| Total Failures 


Factors 





2 4 5 6 7 


Industrial habits 43 59 43 59 68 
Seriousness of 
crime 21 67 21 67 67 
Prior arrest or 
non-arrest 32 69 32 69 
Prior penal ex 
perience 47 47 47 
Economic re- 
sponsibility 41 64 41 
Mental condition 60 75 87 


ToTaL I 381 





Pre-Reformatory 








Conduct in re- 
formatory 


Toray II 


Conduct on pa- 
role 


Tota III 


Industria] habits 66 66 92 
Attitude toward 

family 10 50 85 
Economic re- 

sponsibility 53 53 53 
Type of home 44 44 | 44 
Use of leisure 81 81 81 


Tota IV 782 625 830 
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The chart gives the scores actually obtained on each of the 
factors involved, by seven offenders taken at random. The first 
three cases are those of men who turned out to be successes so 
far as their non-criminality during the five year post-parole period 
is concerned. Cases four and five were partial failures, cases six 
and seven complete failures. It will be seen that as to cases one, 
two and three, no post-parole factors are given. The reason is 
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that since they were successes and presumably would again not 
come up before judges for new offenses, it was not necessary to 
indicate what their scores as to the post-parole factors were. 
Only if they again offend and are again about to be sentenced, 
will their scores as to the factors involved in the post-parole period 
related to their prior offense, become relevant. As to cases four, 
five, six, and seven, on the other hand, it is of course evident, by 
the fact of their having committed new offenses during the post- 
parole period, that they are failures so far as obeying the law 
is concerned. But from this fact it can by no means be concluded 
that they were also necessarily failures in their family relation- 
ships, to cite but one of the five post-parole factors. Criminals, 
like other men, differ as to their behavior with reference to mat- 
ters embraced in the five post-parole factors. Their record in 
those respects is perhaps just as important from the point of 
view of predicting what their future conduct will be as is the fact 
of their having again lapsed into criminality. 

Assume, now, that cases two and three are before a judge for 
sentence, as indeed they were some six or eight years ago. The 
judge will see that case two, whose failure score is only 244 
(Table VII, Total I), has seven and a half out of ten chances of 
being a success so far as post-parole conduct is concerned, if put 
through the reformatory and parole régimes (Table III). Now 
if the judge could have before him, in addition to the prognostic 
instrument based on the reformatory and parole régimes, a pre- 
diction table based on probation, and if that table indicated that 
a prisoner with the total failure score of case two has, say, mine 
out of ten chances of succeeding if placed on probation, then, 
other things being equal, the court would place him on probation 
instead of sentencing him to the reformatory. If, in addition to 
the prognostic tables covering the reformatory and parole régimes, 
and probation, our judge also had scientifically constructed tables 
on other forms of treatment, such as the more rigid régime of the 
prison, or treatment in special institutions for psychopathic, de- 
fective, or other classes, the probability of the court doing its 
work intelligently would be greatly multiplied. 

Turning now to case three, the judge, on consulting the failure 
score chart, would find that that prisoner has the score of 369. 
Looking next at his prognostic table (Table III), he would see 
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that the chances are only two and a half out of ten of case 
three being a success if submitted to the reformatory and parole 
régimes. If, again, our judge has a failure rate table for pro- 
bation or some other form of treatment, and the chances are 
found to be better for a person of the type of case three to suc- 
ceed under such treatment than under the reformatory régime, 
then probation or other treatment would be given precedence over 
sentence to the reformatory. 

Let us next consider case one from the point of view of the 
work of the parole board. When the prisoners were being con- 
sidered by the parole board for release under supervision, case 
one whose failure score was one of the lowest of the seven (311) 
was denied parole. He was compelled to serve his entire sen- 
tence. behind prison bars, while cases four, six and seven, with 
their relatively high failure scores (Total II), were permitted 
to spend most of their sentence in freedom on parole. Since 
case one had such a low failure score on the six pre-reform- 
atory factors and the one reformatory factor involved in the 
parole board’s prognostic chart, the chances were seven out of 
ten (Table IV) that he would be the success he actually turned 
out to be, two in ten that he would at least be only a partial 
failure, and less than one out of ten that he would be a complete 
failure, if released on parole. With this assurance, the parole 
board might reasonably have allowed this offender to spend most 
of his sentence in supervised liberty instead of behind bars, thus 
returning him much earlier to a normal life in the community 
than was actually the case. 

Case three, who, in the long run (Total III), had the highest 
failure score (476) of the three men who were post-parole suc- 
cesses, was a psychopath and a moron, a fact which illustrates 
the value of psychiatric aid to the court. Knowledge of the men- 
tal condition of case three would have materially aided the judge 
in deciding as to which type. of correctional treatment was best 
suited to the prisoner. Case three had only two chances in ten, 
when he completed his parole, of being the success that he actually 
turned out to be. Actually, the good result in his case is not to 
be attributed as much to either the reformatory or the parole 
system as it is to the fact that almost to the end of his post- 
parole period case three was in the protected, supervised environ- 
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ment of the army. There but little initiative was required of 
him; his food, clothing and lodging were furnished; and but a 
minimum of competitive effort on his part was sufficient.” 

Case three illustrates the important point that prognostic de- 
vices such as those herein presented are not to be utilized blindly. 
It is not proposed thereby to convert judges completely into the 
rubber stamps they are sometimes partially compelled to be by 
detailed, legislative prescription of penalties to be imposed for 
various offenses. If a physician, utilizing a prognostic instrument 
for various combinations of symptoms as an aid to treatment, were 
to follow such table blindly, he would soon find himself in 
trouble. Such a device could only furnish support to his experi- 
ence and reason; it would not be a substitute therefor. Similarly, 
a prognostic instrument of the kind herein devised would only 
aid the judge in performing his sentencing task much more 
intelligently than he does it today. It would not supersede the 
judge. 

But even if busy courts were, because of the pressure of busi- 
ness, to found their disposition of cases entirely upon failure rate 
tables, making no exceptions to suit individual peculiarities, the 
chances are all in favor of the conclusion that, in the long run, 
they would thereby do a much more constructive work, from the 
points of view both of society and the offender, than they are 
doing today. 

By way of further exposition of the proposed method, we may 
now consider several other cases whose failure scores are indi- 
cated in Table VII. When case five (a partial post-parole failure) 
and case six (a total post-parole failure) were up before the judge 
the first time, he could have seen that the former’s total failure 
score is 271, the latter’s 420 (Table VII, Total [). Consulting the 
prognostic chart (Table III) he would have learned that case five 
had seven and a half out of ten chances of being a success if put 
through the reformatory and parole régimes, two in ten chances 
of being a partial failure, and only half a chance in ten of turn- 





20 We have found that certain men do better under supervision, be it military 
or parole, than without it; others do equally well under supervision as without it. 
There were 158 men who had army or navy careers (of which the nature of the 
discharge was known), which terminated before the expiration of the post-parole 
period, 
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ing out to be a total post-parole failure. Case six on the other 
hand, had only half a chance in ten of being a success, only a 
one and a half to ten chance of being a partial failure, and an 
eight to ten chance of being a total failure. The judge could thus 
have ascertained the futility of subjecting a man like case six 
to the reformatory and parole régime and could have foretold 
that case six would be the failure he actually turned out to be. 
On the other hand, the court might have tried case five on pro- 
bation, if the chances of that prisoner succeeding on probation 
had been found to be more favorable than his chances of suc- 
cess under the reformatory and parole régimes. 

So, too, if the parole board had consulted the prognostic chart 
(Table IV) when case six was being considered for parole, it 
would have seen that the chances of that prisoner being an ulti- 
mate success if released on parole were less than one-half out of 
ten, since his score was 490 (Table VII, Total II). It would also 
have seen that the chances of case five, with his score of 301, 
were seven out of ten that he would be a post-parole success, two 
out of ten that he would be a partial failure, and less than one in 
ten that he would totally fail. 

Assume, now, that case five and case six have again been con- 
victed after passing through the reformatory and parole systems, 
and are now up before a judge for sentence. The judge will see 
(Table VI) that case five, whose failure score covering pre- 
reformatory, reformatory, parole, and post-parole factors pertain- 
ing to his previous criminality is 625 (Table VII, Total IV), has 
six chances out of ten of being a success if again put through the 
routine of reformatory and parole, a three in ten chance of again 
being a partial failure, and a one in ten chance of this time turning 
out to be a complete failure. If prognostic tables pertaining to 
other forms of treatment would show a higher possibility of suc- 
cess, such treatment, rather than another trial in the reformatory 
and on parole, would be “ indicated,” as the physicians say. 

Case six, a complete failure, has the extremely high failure score 
of 996 (Table VII, Total IV). Table VI shows that the chances 
of case six turning out a success if again subjected to the re- 
formatory and parole régimes are nil; the chance of his being 
a partial failure is one-half out of ten, while there is a nine and 
a half chance in ten of his continuing to be a complete failure. 
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If, again, a failure rate table as to some other form of treatment 
would indicate that for a prisoner of the type of case six there 
is a fairly good probability of success, then such other treatment 
might be tried. If the chances of case six being a total failure 
under other existing forms of treatment are as high as under 
reformatory and parole treatment, then society must provide for 
wholly indeterminate, probably life-long, incarceration for men 
of the type of case six; at least it must do so until such time as 
it has, by experiment, greatly improved and supplemented existing 
peno-correctional methods. 

Examination of the history of case six shows that he has long 
been a chronic alcoholic. In his case, therefore, indeterminate 
incarceration in an industrial camp or farm, with facilities for 
the medical and psychiatric treatment of alcoholics and an oppor- 
tunity to earn at least part of a living for his family, is perhaps 
the most promising treatment. 

Case four was diagnosed by the reformatory psychiatrist as a 
psychopath. Difficulties of social adjustment are frequently 
the characteristics of this type of distorted personality. When 
case four is up before a judge for a new offense, it will be seen 
that the failure score of this convict is 782. Turning to the 
prognostic device (Table VI), the judge will learn that there is 
no chance of case four turning out a success if again subjected 
to the old régime, and two out of ten chances of his being a 
partial failure; while the chances of his total failure are some- 
what greater than seven and a half in ten. Now if there is avail- 
able a specialized institution for psychopathic personalities, where 
good psychiatric facilities and industrial and educational oppor- 
tunities are afforded, the judge, who perhaps the first’ time 
wanted to try case four under the ordinary reformatory and 
parole régimes before committing him for a wholly indeterminate 
period to the specialized institution for psychopaths, may now 
decide to send him to such institution; unless, of course, the 
prognostic tables as to other forms of treatment indicate that 
those should first be tried. 

One might similarly analyze all the cases studied. Sufficient 
explanation has, however, been made to indicate exactly the réle 
that might be played in the scientific administration of justice by 
some such prognostic instruments as herein proposed. In the 
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foregoing illustrative cases, the pre-reformatory factor of men- 
tal condition has been shown to be of great importance in de- 
termining what type of treatment to apply to a particular case. 
Is it also absolutely indispensable as an element of the prognostic 
instruments? It must be remembered in this connection that the 
vast majority of criminal courts in the United States are not yet 
awake to the possibilities of psychiatry and psychology in the 
effective and humane administration of criminal justice. Many of 
these courts do, however, have some form of opportunity for social 
investigation of some of the cases that come before them for sen- 
tence." This service is most frequently furnished by probation 
officers, who are supposed to make investigations of the social 
conditions surrounding the accused, submitting their reports to 
aid the court in the proper disposition of cases. 

Now we have found that, at least so far as our cases are con- 
cerned, the efficiency of the prognostic devices herein described is 
hardly impaired * if one omits, from among the factors to be 
considered by the court, that of the mental condition of the ac- 
cused. A possible explanation of this is that much of the indi- 
vidual’s mental constitution is reflected and expressed in his con- 
duct. Hence, it would seem that so far as prognosis is concerned, 
courts without the services of psychiatrists can get along fairly 
well, provided they have careful social investigation of cases. 
When, however, there is judicial recognition of mental disorder or 
personality distortion as one of the important causes involved in 
the continuation of anti-social conduct in certain cases, and when 
an intelligent disposition of those cases in the light of such find- 
ings is attempted, the services of a good psychiatrist will become 
indispensable to any modern judicial system. 





21 See Overholser, Psychiatric Service in Penal and Reformatory Institutions 
and Criminal Courts in the United States (1928) 12 MENTAL HyGiENE 801 et seq. 

22 The coefficient expressing the relationship between the pre-reformatory fac- 
tors (omitting mental condition) and post-parole criminality is 40; that between 
the pre-reformatory factors plus the reformatory factor and post-parole criminal- 
ity is .39; that between pre-reformatory plus reformatory and parole conduct fac- 
tors, and post-parole criminality is .45; and that between all these plus the five 
post-parole factors, and post-parole criminality is 69. It will be seen that these 
coefficients are essentially similar to those in the prognostic tables III to VI. 
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WEAKNESS OF EXISTING PRACTICE 


In the foregoing pages we presented instruments for rendering 
the work of courts and parole offices much more scientific than it 
is today. Some reminder of the present modus operandi might 
appropriately be here given by way of contrast. The relation- 
ship between the total failure score on the factors embraced in the 
preceding prognostic instruments, and post parole criminal con- 
duct, was found, as we have seen, to be very high. The coeffi- 
cients expressing that fact ranged from .44 to .68. In the 
research upon which this article is based, it was, however, estab- 
lished that the coefficient expressing the relation between type 
of offense committed, that is, whether it was a burglary, larceny, 
robbery, or a sexually motivated crime, and post-parole criminal 
conduct status is but .11. This coefficient is so low as to indicate 
only a negligible relationship between nature of offense and post- 
parole conduct. Again, the coefficient of contingency between the 
seriousness of offense for which the men were sentenced to the 
reformatory and their post-parole criminal record was but .os5,” 
that is, practically nil. But the modern disposition of cases is 
fundamentally based on these factors! ** In other words, legisla- 
tive prescription of penalties, and judicial sentencing, are founded 
upon considerations almost wholly irrelevant to whether or not a 
criminal will thereunder ultimately be a success, partial failure, 
or total failure. Can any proof of the unscientific nature of the 
contemporary treatment of this problem be stronger? After all, 
is not one important object of punishment, even in the eyes of the 
most conservative, to prevent the offender from continuing in 
criminality? The absurdity of the existing practice is brought 
out by statutory provisions of which the following is typical: 


“ Whoever steals, or with intent to defraud, obtains by a false pre- 
tence, or whoever unlawfully and, with intent to steal or embezzle, con- 
verts or secretes, with intent to convert, the money or personal chattel 
of another, whether such money or personal chattel is or is not in his 





3 Table I, p. 305. 

*4 The indeterminate sentence and probation of course allow the judge some 
scope for individualization. But essentially the limits of his discretion in this im- 
Portant work of sentencing offenders against the law are marked out by consid- 
erations of the kind mentioned. 
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possession at the time of such conversion or secreting, shall be guilty of 
larceny, and shall, if the value of the property stolen exceeds $100, be 
punished by imprisonment in the state prison for not more than five 
years or by a fine of not more than $600 and imprisonment in jail for 
not more than two years; or, if the value of the property stolen does 
not exceed $100, shall be punished by imprisonment in jail for not more 
than one year or by a fine of not more than $300; or, if the property was 
stolen from the conveyance of a common carrier or of a person carrying 
on an express business, shall be punished for the first offense by im- 
prisonment for not less than six months nor more than 24 years, or by 
a fine of not less than $50 or more than $600, or both, and for a sub- 
sequent offense by imprisonment for not less than eighteen months nor 
more than two and one-half years, or by a fine of not less than $150 
nor more than $6co, or both.” *° 


The nature of the peno-correctional treatment to be imposed is 
made to hinge upon the value of the property that happens to have 
been stolen and the person or place from which it was taken, rather 
than upon the make-up of the offender and the probabilities of his 
responding to one or another form of treatment. 


SUMMARY 


In the foregoing pages were presented a series of prognostic 
tables and illustrative cases, indicating that it is possible to intro- 
duce scientific method into the work of criminal courts and parole 
boards. Under the existing system, judges either are compelled 
to follow blindly the dictates of a legislature which has set down 
in advance the precise punishments to be imposed for each of- 
fense, or are governed by considerations almost entirely irrelevant 
to the factors which are most strongly associated with the future 
conduct of criminals. This practice has been demonstrated to 
be unscientific. On the other hand, it should be obvious from 
the illustrations given, that judicial or administrative guess-work 
or predilection, irrelevant argument of counsel paid to “ get my 
client off,” or at least to reduce the punishment, or other extra- 
neous considerations would, by means of the intelligent use of 
some such device as herein described, be replaced by a truly in- 





25 Mass. Gen. Laws (1921) c. 266, § 30 (italics ours). 
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telligent approach toward the problem. The instrument pre- 
sented in the foregoing pages is by no means a perfect one. Much 
more research and refinement of method is needed. But it con- 
stitutes a step toward a scientific management of the problem of 
crime by courts and administrative agencies. 


Sheldon Glueck. 
Eleanor T. Glueck. 


HarvARD UNIVERSITY. 
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HUSBAND AND WIFE AS STATUTORY HEIRS 


T common law husband and wife were not heirs of each 
other. Dower and curtesy were interests in land arising out 
of marriage and existing inter vivos. They became consum- 
mate in the survivor upon death, but they were not inheritable 
interests which belonged to the deceased while he lived and passed 
to his heirs when he died. Furthermore, dower and curtesy were 
primarily provisions for the support of the surviving spouse. In 
both cases they were life interests only and were designed to carry 
on the obligation of support in the case of dower, or to give a rea- 
sonable provision for the survivor co-extensive with his rights 
during marriage, in the case of curtesy. By the common law 
scheme the wife’s personalty belonged to the husband as an inci- 
dent of the marriage, while the realty of both spouses passed to 
their blood relatives upon death, subject to a life interest in one- 
third of the husband’s realty in the case of the wife, and a life 
interest in all the wife’s realty, if there were issue born alive, in 
the case of the husband. During marriage the husband was 
legally bound to support his wife, and she obtained a life interest 
in one-third of his realty to continue this support when he died, 
while the husband had an absolute right to all the profits as well 
as the management of his wife’s realty during life, and under the 
doctrine of curtesy he obtained a life interest in all her realty 
if he survived. 

Dower and curtesy in their common law form and without 
supplementary legislation have not survived to the present day. 
In England their utility was largely destroyed by the creation of 
jointures, first at law and later by separate equitable estates for 
married women, which were given in lieu of dower. While dower 
and curtesy had largely lost their usefulness, they remained to 
embarrass conveyancers and to cause uncertainty of title and 
burdensome litigation, as well as expense and inconvenience.’ 
Moreover, at common law, dower could not be barred except by 
levying a fine, a process which was remunerative to the Crown, 





1 y REpoRT OF THE REAL ProPeRTY COMMISSION (1829) 16-19. 
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but exceedingly expensive for the individual.? This defect was 
remedied by the Dower Act of 1834, which provided for the 
destruction of dower by deed or will,’ leaving dower and curtesy 
as interests that arose only upon intestacy.* Even in this limited 
form, they were formally abolished by the Real Property Acts of 
1925.° Thus in England today there is no legal duty which will 
prevent a husband or wife from refusing to provide for the sur- 
vivor. In practice, of course, people of property make any neces- 
sary provision by jointure upon marriage, or by other forms of 
property settlements. It is fair to say, however, that even these 
marriage settlements likewise seem designed primarily to provide 
for the reasonable maintenance of the survivor, as in the case of 
dower and curtesy, rather than to effect a fair division of the 
property of either spouse. 

In the United States the development of common law dower and 
curtesy has had a decidedly different course. Although we do 
not have the social practice of antenuptial agreements, we have 
statutes designed to increase the amount of property covered by 
dower and curtesy so as to make these interests more than life 
provisions for the surviving spouse. Usually our statutes provide 
that the survivor shall have an absolute interest in one-third of 
the realty and the personalty of the deceased. Quite significantly, 
also, the wife often receives her interest free from the claims of 
creditors, as dower was at common law.® This is more than a 
rough approximation of a provision for the survivor’s life, since 
it is not fair to say that the interests of the children, who take 
as heirs, are merely provisions for their lives, and where there 
are two or more children, the widow under our statutes obtains 
as much or more than any child. Furthermore, our statutes have 
made the surviving husband and wife heirs of each other on in- 
testacy. According to the usual scheme of intestacy, the wife 
inherits all the property when there are surviving neither children, 
nor father or mother, nor brother or sister of the deceased.’ Fre- 





2 See the commentary by J. Tyrrell in 1 id. 490-92. 

8 3 & 4 Wm. IV, c. 105, § 4 (1834). 

* 3&4 Wo. IV, c. 105, §§ 4-6 (1834). 

5 15 Geo. V, c. 23, § 48 (1925). 

® Tate v. Jay, 31 Ark. 576 (1876); Roan v. Holmes, 32 Fla. 295 (1893); 2 
Strmson, AMERICAN STATUTE Law (1881) § 3262. 

7 : Srmmson, AMERICAN STATUTE Law (1881) §§ 3109, 3119, 3262. 
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quently she inherits one-half or more of all the property in every 
case where the deceased does not leave children.® 

We shall have occasion to refer to these statutory provisions as 
(1) statutory dower, and (2) statutory heirship. The interest 
to which the surviving spouse is entitled under the law, and which 
the deceased cannot take away by deed or will, is statutory 
dower. The interest which the surviving spouse takes as heir in 
the intestate property is his interest as statutory heir. For in- 
stance, if the husband gives all his property to a charity, and 
makes no provision for his wife, the widow is entitled to her 
statutory dower in spite of this will. In most states this is one- 
third of the realty and one-third of the personalty. If, however, 
the gift to the charity was void under the local statute governing 
charitable gifts, and if the deceased left no blood relatives of his 
immediate family, the widow would then inherit all his property 
as statutory heir. In brief, her interest as statutory heir can be 
taken from her by will, but if the testator does not dispose of his 
property by will, she may receive much more as statutory heir 
than under her statutory dower right. 

In conjunction with the widow’s extraordinary position as heir 
under modern statutes, as compared with the common law situa- 
tion where she was not an heir at all, we have already noted that 
under modern statutory dower she is a forced heir as to one-third 
of all her husband’s property, while of course the other heirs may 
be excluded by deed or will. In view of this situation, one cannot 
but ask why it is that dower and curtesy are extended in the 
United States, and private agreements for their destruction are 
not employed, while in England dower and curtesy were first 
circumvented and then abolished, and private schemes in place 
of them have been extensively used. If we seek to explain this 
on the ground that social customs and obligations are different in 
England, we must consider that several of the Canadian provinces 
also have abolished dower and curtesy:* At the present time our 


4 





8 1 id. $$ 3119, 3123; 1 WOERNER, ADMINISTRATION (1920) § 67. 

® See, e.g., Brrr. Cor. Rev. Stat. (1924) c. 71, §9. But a disinherited widow 
has an equitable claim to support. Brir. Cor. Rev. Stat. (1924) c. 256. This 
equitable claim to support may be a solution of the problem of common law dower 
and curtesy. Thus in British Columbia and several other provinces, dower and 
curtesy are abolished, but if the widow is not sufficiently provided for by her 
husband’s will, she may apply to a court of equity. The court is authorized to 
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statutory dower and curtesy and our statutes making husband 
and wife heirs of each other are liberally interpreted by the courts 
and vigorously enforced.*® Are we to assume that even modern 
statutory dower is to continue a “ favorite of the law,”’ as common 
law dower once was, or is it likely that in the United States there 
will arise private agreements in lieu of dower among the people 
generally, and that statutory dower and curtesy wiil be privately 
circumvented and finally abolished? 

Although common law dower and curtesy have been superseded 
by more extensive statutory provisions in the United States, the 
decisions of the courts in construing dower and curtesy are still 
used in the interpretation of our present statutes. Consequently, 
the legal rules and principles incident to the common law system 
are usually applied to the present statutory system. Moreover, 
these legal principles are applied under modern conditions when 
it is possible for either spouse to make a gift inter vivos to the 
other, when the wife may acquire property and make contracts as 
if she were unmarried, and when provision for the surviving 
spouse by way of insurance and living trusts is the rule rather 
than the exception. Under these circumstances it would be 
strange if the common law principles of dower and curtesy were 
always to apply to our statutory provisions without occasioning 





determine whether the provision made is adequate, and to grant an increased al- 
lowance from the husband’s estate if necessary. These statutes both in terms and 
in the manner of administration by the courts give the widow reasonable pro- 
tection for her support in view of the amount of the estate involved. Such pro- 
vision is of course more than the “ necessary allowance” given under the Austrian 
code. Austrian Civiz Cope (1898) § 798. 

We shall not venture to discuss this solution of the problem for two reasons: 
(1) These statutes give the courts of equity rather wide and uncertain powers in 
disposing of estates according to the needs of the widow. It does not appear that 
such discretion by a court of equity is necessary in order to protect the widow, 
and it does not seem likely that such legislation would meet with favor in the 
United States if equally good results could be secured without qualifying in any 
way the freedom of testation. (2) Such statutes do not cover a compulsory fair 
division of the testator’s estate, which is implied in community property and in 
the statutory dower and curtesy of today, and by which the surviving spouse 
takes an absolute one-third interest in both realty and personalty. It is in keep- 
ing with our customs to have a division of the testator’s property which shall be 
approximately fair in most cases. Not to provide at all for a compulsory division 
or to handle such division by antenuptial agreements would amount to a radical 
change, and would be equally out of keeping with our social structure. 

10 2 Trrrany, Reat Property (2d ed. 1920) § 1895. 
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some inconsistencies and some unfortunate results. In the fol- 
lowing pages we shall first examine some of the legal situations in 
which statutory dower and curtesy and statutory heirship of the 
surviving spouse are subjected to common law interpretation. Ex- 
cept with respect to the claims of creditors, these situations occur 
most significantly where there is a partial intestacy. Secondly, 
we shall consider the effect of statutory dower and curtesy upon 
the claims of creditors. And in this connection also we shall dis- 
cuss the need of protecting creditors by changes in our statutes, 
as well as the advisability of other changes in statutory dower and 
curtesy and statutory heirship for husband and wife. 


I 


Even a cursory examination of the current digests will disclose 
the large number of cases involving partial intestacy which ap- 
pear in the reports every year. A situation frequently encoun- 
tered is that of a void or lapsed legacy. Most jurisdictions now 
provide that after-acquired realty will pass by the will, but in 
others this still causes a partial intestacy. Or the testator may 
dispose of life interests in property and not dispose of the fee, 
thus making it apparent on the face of the will that there must be 
a partial intestacy. There are two instances which very often 
occur under modern conditions: (1) where one has created a liv- 
ing trust which later turns out to be invalid; (2) where the 
testator has his life insurance paid to his estate and does not name 
the beneficiary in his will. It is true that a well drawn residuary 
clause will in most jurisdictions catch this property, but it is sig- 
nificant to note that some residuary clauses are not extensive 
enough and that the testator may well omit a residuary clause, 
especially where he thinks he has disposed of most of his property 
in a living trust and undertakes to cover only a few things in his 
will. Another frequent cause of partial intestacy is where the 
residuary clause itself fails. Finally, a partial intestacy arises 
where the testator has just before his death conveyed property as 
gifts in order to avoid inheritance taxes. Where these attempted 
transfers are not completed inter vivos, the property will pass to 
the testator’s heirs. Here, again, the testator thinks he has already 
transferred his property, and hence is not likely to guard against 
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a partial intestacy. Any instance, however, in which the testator 
leaves a will and also leaves property not covered by the will, 
involves the problem of partial intestacy, which we shall now 
consider. 


A. If the Surviving Spouse Elects to Take Under the Will, 
May He or She Also Share in the Intestate Property? 


We may answer this question inclusively by saying that the 
surviving husband or wife, like any other heir, will inherit the 
intestate property according to the terms of the statute, unless 
he or she is excluded from this inheritance by some method known 
to the law. It appears from the cases that the following methods 
are the only ones recognized by the courts, or indeed urged upon 
the courts, by which an heir may be excluded from intestate 
property: (1) a direction in the will excluding the heir from 
intestate property; (2) a gift to the heir upon the condition that 
he relinquish his intestate interest; or (3) the doctrine of equita- 
ble election, by which the heir is conclusively presumed to ac- 
quiesce in the disposal of his intestate property under the terms 
of the will because he has accepted a gift in the will; (4) the 
provisions of the statute which may be construed to mean that if 
the surviving spouse accepts a provision in the will he or she is 
precluded from taking any interest under the intestate laws. The 
legal principles involved in all these cases are the same whether 
the husband or wife survive; hence, for the sake of brevity, we 
shall refer only to the surviving wife. 

Directions in the will. There were some very early decisions 
which seemed to hold that a testator by an express direction in 
his will might disinherit one who was entitled to take under the 
intestate laws.** These cases have long since been overruled. As 
early as 1797, Lord Chancellor Loughborough stated the law 
succinctly: | 


“Neither an heir at law, nor by parity of reason next of kin, can be 
barred by anything but a disposition of the heritable subject or per- 
sonal estate to some person capable of taking. Notwithstanding all 
words of anger or dislike applied to the heir, he will take what is not 





11 Breton v. Pachell, 1 P. Wms. 548 (1706); 11 Viner, ABRIpGMENT (1792) 
185. 





336 HARVARD LAW REVIEW 


disposed of. - It is impossible to make a different rule as to the personal 
estate with regard to what is not disposed of.... [There] being a 
legal intestacy, am I to control the statute of distributions? How can 
the court possibly do that? I must close the will and cannot look 
aa”? 


It is well established now in both England and the United 
States that an express disinheritance of any person has no effect 
whatever upon the interest which that person will take under the 
intestate laws.** Consequently, if the testator wishes to disin- 
herit a statutory heir, he must actually transfer his property to 
some one else by deed or will. In the United States the widow is 
a most favored heir; and there is no authority for holding that the 
widow may be excluded from inheriting upon partial intestacy 
by any express or implied direction of the testator. His fiat 
cannot affect the passing of the intestate property, since this is 
determined by the statute. 

Gifts on condition. One may always dispose of property be- 
longing to the devisee if he makes a gift to the devisee in his will 
on the express condition that the devisee shall have this property 
only if he confirms the disposition of his own property made by 
the terms of the will.** Under the decisions it is clear, however, 
that a gift on condition will not be presumed, nor will the courts 
employ the doctrine of conditional gifts to work out some general 
purpose that they wish to further. If the gift is not clearly on an 
express condition, the devisee will take it absolutely.** Undoubt- 
edly the testator may make a gift to his widow or to any heir upon 
condition that she relinquish her interest in the intestate prop- 
erty; and if the gift is accepted, the intestate interest will be lost. 
We shall not venture to discuss this method of depriving the 
widow of her interest upon partial intestacy because where the 
testator refers to intestate property in this connection, it is usually 
apparent that he does so under the erroneous belief that he may 
deprive any heir of intestate property by a mere direction, and 
the reports do not show a single case involving the interests of 





12 Pickering v. Stamford, 3 Ves. 492, 493-04 (1797). 

13 Tea v. Millen, 257 Ill. 624, 101 N. E. 209 (1912); In re Trimble’s Will, 199 
N. Y. 454, 92 N. E. 1073 (1910) ; 1 Trrrany, REAL Property (2d ed. 1920) § 499. 

14 2 JarMAN, Writs (4th ed. 1881) 2-4. 

15 Burdis v. Burdis, 96 Va. 81, 30 S. E. 462 (1898). 
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the widow upon partial intestacy in which it was even urged 
upon the court that the gift was made upon the express condition 
that the widow relinquish her interest in the intestate property. 

The doctrine of equitable election. If the husband provides 
for his wife in his will, it is held that such provision is presumed 
to be in addition to dower unless the contrary appears from the 
will itself, since dower is a property interest of the wife which the 
husband cannot transfer by deed or will. Subject to this general 
presumption, however, there grew up the doctrine of equitable 
election by which “ he who accepts the benefit under a deed or 
will must adopt the whole conditions of the instrument, conform- 
ing to all its provisions and relinquishing every right inconsistent 
with it.” *° If the testator gives to another land in which his wife 
has dower, and intends the devisee to take the land free from 
dower, and if he makes provision for his wife in the will which 
she accepts, then the courts of equity consider that it would be 
inconsistent for her to accept the gift if she intends to deny her 
husband’s attempt to convey his land free from her dower. 
Granted that he has no legal right to convey land free from dower, 
the widow must acquiesce in this disposal of her property inter- 
est if she accepts the provision in her husband’s will. Equitable 
election may apply to property not covered by the will, since the 
testator may be presumed to dispose of another’s property, either 
because he erroneously thinks it is his, or, as in a gift on condition, 
he intends to make the gift in his will only if the devisee acquiesces 
in the disposal of his own property in keeping with the testator’s 
direction. The essential difference between a gift on condition 
and the operation of equitable election is this: in a conditional 
gift the testator expressly makes the gift upon the condition of 
the transfer of the devisee’s property, while under the doctrine 
of equitable election he calmly disposes of the beneficiary’s prop- 
erty as if it were his own, and this disposition must be approved 
by the devisee if he accepts the gift in the will. 

It may be asked how is one to know under the doctrine of 
equitable election whether the testator intends by this principle to 
convey only property covered by the will free from his wife’s dower 
by means of her acceptance of the provision in the will, or 
whether he intends the doctrine of equitable election to apply to 





16 y JARMAN, WILLS 443. 
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intestate property also, so that he would mean the provision for 
his wife in his will to be in lieu of her intestate property, as well 
as of her dower interest in the property covered by the will. We 
shall see later that the answer to this question has caused great 
difficulty in the decisions. At this point it is sufficient to note 
that there is a well recognized and definite presumption in the 
law, namely, that under the doctrine of equitable election the 
testator is always presumed to intend to affect property in which 
he has at least a partial interest, unless it expressly appear that he 
intends to affect property wholly belonging to others. For in- 
stance, Lord Thurlow, in Read v. Crop,” held that where the 
testator made provision for his wife in lieu of dower, and by his 
will devised his lands in four named counties to her for life and 
to his children upon her decease, he meant by this devise to affect 
only land in the counties named which he owned himself subject 
to his wife’s dower, and he did not mean to bar his wife under the 
doctrine of equitable election from taking certain lands which 
he and his wife owned jointly. This case reveals fully the force 
of the presumption, since one might well argue that if the testator 
devised lands in certain named places, he intended to affect not 
only his own lands but lands held by his wife jointly with him. 
In cases of partial intestacy, however, this presumption indeed 
is to be expected in keeping with the testator’s usual intent; for 
usually he intends his will to control only property covered by the 
will, and the doctrine of equitable election applies to carry out 
the intent to convey his land free from dower where his wife 
accepts the provision made for her in the will. 

Apart from qualifying circumstances, it seems somewhat ex- 
traordinary for a man to purport to convey land which he knows at 
his death will belong to another, even though he has made a gift 
to this person in his will. Consequently, in our problem of partial 
intestacy, we must conclude that the doctrine of equitable elec- 
tion can never cause the widow to lose her interest in the intestate 
property unless the testator uses such expressions in his will that 
his intent cannot be limited to the property covered by the will, 
but must necessarily also include the intestate property. A final 
difficulty is presented by the statement that the doctrine applies 


— 





17 x Bro. C. C. 492 (1785). 
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on partial intestacy because the testator’s intestate property on 
his death belongs to his heirs, and he has no interest in it. There 
may seem to be a verbal inconsistency here, but legally the state- 
ment is accurate. When one dies leaving any intestate property, 
such property belongs in law to those who are entitled to it 
under the statute; it does not belong to the testator in the 
sense that the testate property belongs to him, since he cannot 
affect it by his will except in such manner as he might affect 
property which belonged to someone else and in which he never 
had an interest. 

Unfortunately, the courts do not discuss the question of whether 
a widow may take intestate property if she elects to take under 
the will, upon the analysis which we have presented here, namely, 
that she will always take intestate property in addition to the 
interest which she takes under the will, unless she loses it either 
by accepting a conditional gift, or because of the doctrine of 
equitable election. The courts, however, discuss the question on 
the basis of “intent.” But it is difficult to ascertain the meaning 
given to this term. It seems clear that it cannot mean that the 
widow should lose her intestate interest because of an express 
exclusion in the will, since we have seen that there is no modern 
authority to support the proposition that the testator by his mere 
fiat can affect the intestate property at all. Furthermore, it seems 
equally clear that by intent they are not thinking of a conditional 
gift, since we have seen that no cases have held that the widow 
lost her intestate interest because the provision in the will was 
accepted by her as a conditional gift. By necessary exclusion, 
therefore, we must conclude that the courts have in mind some 
application of the doctrine of equitable election, and by the use 
of “implied intent ” they mean that the gift in the will must be 
considered as given to the widow not only in lieu of her dower 
interest in the property covered by the will, but also in lieu of 
her intestate interest. Under our analysis there has been no case 
which on its facts could have resulted in a decision that the widow 
lost her intestate interest by accepting a gift under the will. The 
tesult of the cases, however, everywhere in the United States and 
England today, in nearly all of the factual situations which have 
come before the court thus far, is that the widow cannot take her 
intestate interest if she accepts a testamentary gift. We shall 





340 HARVARD LAW REVIEW 


therefore review the cases on the basis of the analysis which 
appears in the decisions. 

In most of the cases, the courts talk about equitable election in 
addition to their general statements that the testator intended to 
exclude the widow from the intestate property. Where they do 
so, however, they do not make any distinction between equitable 
election as it applies to property covered by the will, and the case 
where the testator is presumed to have indicated the disposition 
of property not covered by the will. Expressions by which the 
testator gives specific property, or all his property for life, do not 
reveal any intent which definitely applies to the property not 
covered by the will.** Since the presumption is that the testator 
meant to affect only testate property which he could dispose of, 
rather than intestate property not mentioned, it seems clear that 
we really have in these cases no implied intent to exclude the 
widow from the intestate property. 

A more difficult question arises where the testator gives his 
wife a proportional interest in all his estate for life, or in fee, in 
lieu of dower. In Appeal of Jackson** the testator gave his wife 
“in lieu of her dower, if she so elect, the equal one-third part of 
all my estate both real and personal during her natural life.” He 
then made certain smal! bequests but made no disposition of the 
balance of his property. The widow failed to renounce the will, 
and the court held that she was barred from any share in the 
intestate property because: “There is no intestacy of any por- 





18 Walker v. Upson, 74 Conn. 128, 49 Atl. 994 (1902) (holding that the widow 
is barred from intestate realty if she takes under the will); Hatch v. Bassett, 52 
N. Y. 359 (1873) (widow may take intestate personalty if she also takes under 
the will). Contra: Harmon v. Harmon, 80 Conn. 44, 66 Atl. 771 (1908); Mat- 
ter of Hodgman, 140 N. Y. 421, 427, 35 N. E. 660, 661 (1893) (where provision 
was made for the widow in the will “in full satisfaction and recompense of and 
for her dower or thirds which she may or can in any wise claim or demand,” the 
widow is barred from the intestate property). Cf. Pinckney v. Pinckney, 1 Bradf. 
269 (N. Y. 1849). Where the gift to the widow is not made expressly in lieu of 
dower, the courts usually say that the widow is impliedly barred from the intes- 
tate property. See Smith v. Perkins, 148 Ky. 389, 146 S. W. 758 (1912). But this 
is held not to apply where the widow is the only heir. Cf. Armstrong v. Berreman, 
13 Ind. 422 (1859). For a full collection of the cases and a discussion of them in 
terms of the analysis given by the courts, see Ann. Cas. 1918B 986. See also 
Roop, Witts (2d ed. 1926) § 757k, where many of the cases are listed according to 
states. 

19 726 Pa. 105, 17 Atl. 535 (1889). 
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tion of the estate as to her. She gets one-third of it all, including 
that portion of which the testator died intestate.” *° Except where 
there is an expression giving the widow a proportional interest in 
the estate, the Pennsylvania courts hold that the widow is not 
barred from her intestate interest." Appeal of Jackson was de- 
cided expressly on the ground that the giving of this proportional 
interest indicated that the testator intended his wife to have a 
proportional interest in both his testate and intestate property. 
The basis of the actual decision seems to be the supposed direc- 
tion in the will limiting the widow to one-third of the intestate 
property. We have already noticed that this is impossible, since 
the testator by his fiat alone cannot affect his intestate property. 

If it be urged, however, that Appeal of Jackson can be justified 
under the doctrine of equitable election, we must answer that the 
words given may surely apply only to testate property, and hence 
the presumption must be that the testator intends to affect only 
his own property covered by the will rather than the property 
which will pass to others on intestacy. This seems more clear 
when we remember that even if the testator did intend to dispose 
of his wife’s intestate interest by employing the doctrine of equita- 
ble election, he could not accomplish very much by so doing. 
If the gift in the will is less than the widow’s dower interest, she 
may well elect to take against the will, and hence avoid equitable 
election entirely. Furthermore, in the usual case the testator 
gives his wife as much or more by the will than she would get 
under her dower right; and in this case he could not change the 
share she would have in the intestate property, even though he 
employed equitable election. For instance, suppose the widow 
has a statutory dower right of one-third of the personalty and the 
realty of her husband. If the husband gives her “a one-third 
interest in all my estate,” it will make no difference whether he 
thereby intends to include intestate property or not. If he does in- 
tend the expression to cover intestate property, then she will get 
one-third of the testate and one-third of the intestate property, and 
in return for this she will have to surrender the third of the intes- 
tate property that she would get under the law. But the result 





20 126 Pa. at 108-09, 17 Atl. at 535. 


*1 Carman’s Appeal, 2 Penny. 332 (Pa. 1882); Reed’s Appeal, 82 Pa. 428 
(1876). 





342 HARVARD LAW REVIEW 


would be the same if the words were read to apply only to testate 
property, since she then would get a third interest in the intestate 
property anyway. Or if the testator gives his wife a larger share 
of his estate by will than she would get by statutory dower, the 
doctrine of equitable election can operate only to the extent of her 
interest as heir in the intestate property.” Intestate property 
that does not go to the widow passes to the other heirs, and they 
are not affected by the fiat of the testator, unless it is accom- 
plished by a gift to them. 

Some cases in England and the United States have held that the 
wife is barred from her interest in intestate property where there 
is a devise of realty in which the wife had dower, but not where 
there is a bequest of personalty.** This result is based on the 
theory that equitable election could not apply where the husband 
gave the wife merely personalty, inasmuch as she had no dower 
interest in personalty anyway. Such reasoning involves perhaps 
an overemphasis on the theory that equitable election turns upon 
compensation rather than forfeiture, and that there could be no 
occasion for compensation by the widow to a disappointed legatee 
where the gift to her was of personalty, since she had no dower 
interest in the personalty, and hence had nothing to give up. 
But it does not explain the American cases where the wife has 
a statutory dower interest in the personalty and also inherits it 
as heir. The decisions seem to be erroneous upon principle, 
since equitable election requires that if the wife is a devisee, and 
land in which she has dower is willed to another, then she 
must give up her dower interest. But the results reached are 
defensible if we say, as in the previous cases, that the will affects 
only the personal property it covers, unless by some condition 
it purports to affect other property; hence the widow can take 
intestate personalty whether the gift to her in the will is realty 
or personalty, unless the testator precludes this by a gift on con- 
dition or under equitable election. Some courts hold that the 





22 In Pickering v. Stamford, 3 Ves. 332, 492 (1797), the court held that where 
the will was intended to include all the property, and there was a lapsed legacy, 
the wife might take her dower interest in this intestate property even though she 
elected to take under the will and the gift was made in lieu of dower. In Lett v. 
Randall, 2 De G. F. & J. 388 (1855), the opposite result was reached where the 
intestacy appeared on the face of the will. These cases were followed in England 
up to the passage of the Dower Act. 23 See cases cited supra note 18, 
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giving of a life interest in realty to the widow does not deprive her 
of her rights of dower or inheritance in the intestate property, and 
they reach the same result where the widow is the beneficiary 
under a trust or is given an annuity charged upon realty. This 
is a good result, but the reasoning erroneously turns on “ implied 
intent,” as in gifts of personalty which we have discussed. 

If it is true, as we have here suggested, that it is incorrect to 
say that the testator has an implied intent to exclude the widow 
from the intestate property, the reader may well ask upon what 
analogies the courts have so persistently implied this doctrine. 
We have already noted that a gift in a will is presumed to be in 
addition to dower. This, of course, is conclusively overcome 
where the doctrine of equitable election arises with respect to prop- 
erty covered by the will itself. But there are many other instances 
in which the courts say that they find sufficient evidence in the will 
to overcome the initial presumption that the gift is in addition to 
dower. For instance, if it appears that the widow could not have 
dower in addition to the gift without defeating certain legacies, 
or without interfering with the plan of the will, or indeed without 
interfering with the general intent of the will, then the gift must 
be considered in lieu of dower.** These are instances of implied 
intent taken from the whole character of the will, but they bear 
only upon property covered by the will. Perhaps the crux of the 
difficulty is that the courts make no serious distinction between 
such implications of intent with reference to property covered by 
the will and similar evidences of this intent in cases of partial 
intestacy. The doctrines of gifts upon conditions and of equitable 
election are adapted to cover cases of partial intestacy where the 
beneficiary also has an intestate interest because these doctrines 
are effective to control property clearly belonging to another, and 
by analogy may be extended to include intestate property, which 
on the testator’s death will belong to others and cannot be affected 
by his will. On the other hand, while the implied intent of the 
testator may well control the question of whether the gift is in 
lieu of dower or not with reference to the property covered by 
the will, it can have no effect at all upon intestate property apart 
from conditional gifts or equitable election. 


(eee 





24 Panlus v. Besch, 127 Mo. App. 255, 104 S. W. 1149 (1908). 
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There are a number of decisions which hold that apart from 
statute the widow may share in the intestate property although 
she takes under the will, regardless of the kind of property which 
she takes by will. This is the force of the dictum by Lord 
Chancellor Loughborough which we have already noticed.** Chief 
Justice Shaw reached the same result in Nickerson v. Bowley,” 
in which he stated that the intestate property must pass accord- 
ing to the law and that it must be the presumed intent of the 
testator that it should so pass, in spite of any words of exclusion 
in his will. A distinguished Iilinois judge reached a like result 
on similar reasoning, although he did not rely upon Nickerson 
v. Bowley, and the case was not cited by counsel.”” The Massa- 
chusetts case was followed in Michigan and New Jersey while an 
Ohio court also reached the same result independently.** These 
decisions are fortunate in that they refuse to acknowledge that 
the “intent ” of the testator, either express or implied, as it ap- 
pears in his will, can have any effect on the intestate property. 
They are inadequate in that they fail to acknowledge that the 
testator by a conditional gift or by the correct application of 
equitable election could deprive his widow of her intestate share. 
They reach a good result without giving legal reasons that are 
sufficient to insure a like result in similar cases. Indeed, the 
decisions by Chief Justice Shaw and Chief Justice Carter were 
subsequently ignored both in Massachusetts and Illinois.” 

25 Supra note 12. 26 8 Metc. 424 (Mass. 1844). 

27 Carter, C. J., in Sutton v. Read, 176 Ill. 69, 51 N. E. 801 (1898). 

28 State v. Holmes, 115 Mich. 456, 73 N. W. 548 (1808); Skellenger v. Skel- 
lenger, 32 N. J. Eq. 659 (1880) ; Mathews v. Krisher, 59 Ohio St. 562, 53 N. E. 
52 (1898). The result of these cases was summarized in Roop, WILLs (ist ed. 
1904) § 1497: “ The heirs take by operation of law without any act or will of the 
intestate. He can deprive them only by exercising the option the law gives him of 
disposing of it while he lives, or giving it to others by will. ... It does not mat- 
ter how clearly the testator or intestate has expressed his wish that it should be 
otherwise, the intestate property must be distributed according to law. The un- 
favored children will take their regular shares; and the widow must be given her 
share of the intestate property, though she has elected to take under the will, 
which declared that if she took under it she should have no more.” In support of 
this excellent summary, however, Mr. Rood gave no legal analogies, but merely 
cited the cases discussed above, making no reference to the prevailing view to the 
contrary in both England and the United States. In the second edition, published 
in 1926, this statement was omitted and the cases were analyzed in the usual way. 
See Roop, Wits (2d ed. 1926) § 757k. 

29 Ellis v. Themond, 259 Ill. 583, 102 N. E. 801 (1913); Johnson v. Foss, 132 
Mass. 274 (1882). 
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Statutory provisions. We have seen in the cases of express 
intent and implied intent already considered that the courts in 
England and the United States have generally held that the widow 
may not take intestate property where there is a partial intestacy 
and she elects to take under the will. This result has been com- 
pletely secured under the statutes covering election in England 
and in most of the United States today. Among the provisions 
of the Dower Act are the following: 


“VII. And be it further enacted, That a Widow shall not be en- 
titled to Dower out of any Land of which her Husband shall die wholly 
or partially intestate when by the Will of her Husband, duly executed 
for the Devise of Freehold Estates he shall declare his Intention that 
she shall not be entitled to Dower out of such Land, or out of any 
of his Land. 

“TX. And be it further enacted, That where a Husband shall devise 
any Land out of which his Widow would be entitled to Dower if the 
same were not so devised, or any Estate or Interest therein, to or for 
the Benefit of his Widow, such Widow shall not be entitled to Dower 
out of or in any Land of her said Husband unless a contrary Intention 
shall be declared by his Will.” *° 


The seventh section of the Dower Act was obviously intended to 
deal with election in the case of partial intestacy. The English 
courts, however, have decided that the widow may not share in the 
intestate property where she elects to take under the will. The 
cases of Rowland v. Cuthhertson*™ and Lacey v. Hill ** ignored 
the seventh section and held that the ninth section was conclusive 
in providing that the surviving spouse who took under the will 
was precluded from taking “ any of his Land” upon partial in- 
testacy. The court does not discuss the seventh section, which 
expressly provides for the case of partial intestacy. It is obvious 
that the interpretation of each section must be in the light of the 
matters with which the section purports to deal, and that the 
words there used must be interpreted in keeping with the ques- 
tions at issue. Thus, in section nine, “any Land” is merely 
a short collective phrase which is intended to be considered with 





30 3 & 4 Wm. IV, c. 105, $$ 7, 9 (1834). These sections were impliedly re- 
enacted in 15 Gro. V, c. 23, $49 (1925). 

31 L. R. 8 Eq. 466 (1869). 

82 L. R. 19 Eq. 346 (1875). 
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reference to the several interests listed in the first part of the sen- 
tence; that is, the section undertakes to say not only that the 
widow shall not have dower in her husband’s land, as already 
provided, in case her husband wills it away from her, but also 
that she shall not have dower in any equitable or legal interest in 
land or any incorporeal hereditament in which, under the Dower 
Act, the widow now has a dower interest on intestacy, in case the 
husband wills it away from her. 

Thus the meaning of the last part of section nine might more 
accurately have been expressed as follows: “Such widow shall 
not be entitled to dower out of or in any such land or such other 
property interests of her said husband unless a contrary intention 
shall be declared by his will.” Section nine does not expressly 
refer to partial intestacy at all; it is dealing with testate property 
and covers the change in law by which the husband can deprive 
the wife of dower in any inheritable property covered by the will 
in which she had dower by force of the Act. Section seven, on 
the other hand, not only expressly provides for the case of partial 
intestacy, but enacts the very rule for which we have been con- 
tending, namely, that the surviving spouse may take intestate 
property unless this is specifically excluded by the terms of the 
will. It is significant that this statutory provision, adopted upon 
the basis of the report of the Royal Commission, definitely enacts 
this rule,** and so by statute reaches the opposite result from that 





33 y Report OF REAL ProvertTy COMMISSION (1829) 16-19. The interpretation 
of the seventh and ninth sections advanced in the text seems to be in keeping with 
the Dower Act as a whole and to give full effect to all the other sections. Except 
for the first section, which is purely introductory, the other sections of the Dower 
Act are as follows: 

“TI. And be it further enacted, That when a Husband shall die, beneficially 
entitled to any Land for an Interest which shall not entitle his Widow to Dower 
out of the same at Law, and such Interest whether wholly equitable, or partly 
legal and partly equitable, shall be an Estate of Inheritance in possession, or equal 
to an Estate of Inheritance in possession, (other than an Estate in Jointenancy,) 
then his Widow shall be entitled in Equity to Dower out of the same Land. 

“TIT. And be it further enacted, That when a Husband shall have been en- 
titled to a Right of Entry or Action in any Land, and his Widow would be en- 
titled to Dower out of the same if he had recovered Possession thereof, she shall 
be entitled to Dower out of the same although her Husband shall not have re- 
covered Possession thereof; provided that such Dower be sued for or obtained 
within the Period during which such Right of Entry or Action might be enforced. 

“TV. And be it further enacted, That no Widow shall be entitled to Dower out 
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which is now reached by the courts apart from the statute, under 
the court’s interpretation of the Dower Act, and, as we shall see, 
by statute also in the United States. The courts have followed 
Hill v. Lacey and Rowland v. Cuthbertson in using section nine 
of the Dower Act to exclude the widow from the intestate prop- 
erty. Section seven has been ignored; and this interpretation 
seems to be implied in the Real Property Act of 1925.** 

The statutes in the United States governing election in wills 
fall into three groups with respect to their provisions dealing with 
the right to take intestate property where the surviving spouse 
also elects to take under the will: (a) States which provide that 
if the widow takes any interest under the will, she is ipso facto 
excluded from a statutory dower interest, unless the testator ex- 
pressly provides the contrary; *° (b) states which provide that a 
gift of personalty in a will shall not bar the widow from taking 
her statutory dower interest, but that a gift of realty will so bar 
the widow unless the testator expressly provides the contrary; * 





of any Land which shall have been absolutely disposed of by her Husband in his 
Lifetime, or by his Will. 

“V. And be it further enacted, That all partial Estate and Interests, and all 
Charges created by any Disposition or Will of a Husband, and all Debts, Incum- 
brances, Contracts, and Engagements to which his Land shall be subject or liable, 
shall be valid and effectual as against the Right of his Widow to Dower. 

“VI. And be it further enacted, That a Widow shall not be entitled to Dower 
out of any Land of her Husband when in the Deed by which such Land was con- 
veyed to him, or by any Deed executed by him, it shall be declared that his 
Widow shall not be entitled to Dower out of such Land. 

“VIII. And be it further enacted, That the Right of a Widow to Dower shall 
be subject to any Conditions, Restrictions, or Directions which shall be declared 
by the Will of her Husband, duly executed as aforesaid. 

“X. And be it further enacted, That no Gift or Bequest made by any Husband 
to or for the Benefit of his Widow of or out of his Personal Estate or of or out 
of any of his Land not liable to Dower, shall defeat or prejudice her Right to 
Dower, unless a contrary Intention shall be declared by his Will.” 3 & 4 Wm. IV, 
€. 105 (1834). 

Yet the English textwriters support the interpretation of the courts. See THEO- 
BALD, WILLS (8th ed. 1927) 889. 

84 15 Geo. V, c. 23, § 49 (1925). 

85 See, e.g., Ata. Crv. Cope (1927) §§ 10593-04. See Hilliard v. Benford’s 
Heirs, ro Ala. 977, 990 (1846). Statutes of this type are collected in 1 Pomeroy, 
Equity JURISPRUDENCE (4th ed. 1918) § 494 et seq. 

88 See, e.g., Wis. StaT. (1927) § 233:13; Hardy v. Scales, 54 Wis. 452, 11 N. W. 
590 (1882). Statutes of this type are collected in 1 Pomeroy, op. cit. supra note 35, 
$ 496 et seq. 
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(c) states with statutes which are phrased in terms of common 
law dower and curtesy, requiring that the surviving spouse shall 
be barred of dower or curtesy where the gift in the will is not 
made expressly in addition to dower.*’ The statutes listed in our 
third group, since they turn on common law interpretation of 
dower and curtesy, do not present any new issues. The second 
group of statutes has somewhat similarly been considered under 
the decisions in England and in some of our states, which hold 
that a gift of personalty shall not bar the legatee from inheriting 
on partial intestacy. This result seems sound insofar as it gives 
alleviation in the case of a gift of personalty, but these statutes 
themselves should not be interpreted to preclude the widow from 
her interest in the intestate property where she does take a devise 
of realty under the will, because these statutes in terms refer 
only to the property covered by the will. 

The first group of statutes are the most unqualified. The most 
comprehensive statute in this group, that of Indiana, provides as 
follows: 


“ Whenever any personal or real property be bequeathed to any wife, 
or any pecuniary or other provision be made for her in the will of her 
late husband, such wife shall take under such will of her late husband, 
and she shall receive nothing from her husband’s estate by reason of 
any law of descent of the State of Indiana, unless otherwise expressly 
provided in said will, unless she make her election to retain the rights 
in her husband’s estate given to her under the laws of the State of 
Indiana, which election shall be made in the manner hereinafter 
provided.” ** 


The Indiana courts have held that the words of this statute pre- 
clude the surviving spouse from sharing the intestate property 
where she takes under the will.*® Other states with statutes less 
comprehensive than this have reached the same result.*® It is 
true that this section says in terms that if the beneficiary takes 
under the will, “she shall receive nothing from her husband’s 
estate by reason of any law of descent of the State of Indiana.” 





87 These statutes obtain in only a few states. They do no more than change 
the common law presumption. See Mass. Gen. Laws (1921) c. 189, § 8. 

88 Inp. Ann. Stat. (Burns, 1926) § 3356. 

89 Beshove v. Lyle, 114 Ind. 8, 16 N. E. 499 (1888). 

40 See cases and statutes collected in 1 Pomeroy, Joc. cit. supra note 36. 
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This might seem expressly to cover a share in intestate property 
upon partial intestacy. In interpreting the words of this section, 
however, we must note that the word “descent ”’ in the Indiana 
statutes is used to cover statutory dower, which is an interest 
existing inter vivos, and hence cannot accurately be said to 
“ descend ” according to the common law use of this word.** The 
Indiana decisions expressly hold that the word “descent” is not 
to be considered in its common law significance where it is used 
in statutes of descent in that state.*? In using the word “ descent,” 
therefore, the legislature may have had in mind no more than the 
barring of‘statutory dower and curtesy in the property covered by 
the will. It is also true that the statute says the widow taking under 
the will “shall receive nothing from her husband’s estate.” This 
may be regarded as specifically covering intestate property. It 
seems fair to say, however, that the entire section is dealing with 
the doctrine of election, and that this doctrine may at least apply 
only to the property covered by the will. Nowhere in the section 
is there a specific reference to intestate property; and we should 
not interpret it as applying to intestate property, just as we have 
concluded, in the cases not involving the statutes, that no expres- 
sion with reference to the testator’s property in which he excludes 
his widow from her dower, if she takes under the will, should 
apply to intestate property unless he makes this gift upon a con- 
dition, or specifically undertakes to dispose of her intestate prop- 
erty so as to involve equitable election. 

If this is the law apart from statute, then the wording of the 
statute in turn should involve intestate property specifically if it 
is to bar the widow from her intestate interest; otherwise we 
are taking unwarranted liberties with the words of the statute, 
since we are interpreting them to change the course of descent 
that is specifically set forth in statutes of equal solemnity and 
much greater antiquity. Moreover, the decisions in Indiana re- 
peatedly declare that the statutes of descent cover every pos- 
sible case of inheritance upon intestacy.** Real property law- 
yers justly consider that the statutes affecting the inheritance of 





41 See Inp. Ann. Stat. (Burns, 1926) § 3337. 

42 Rocker v. Mitzer, 171 Ind. 364, 86 N. E. 403 (1908). 

43 Cloud v. Bruce, 61 Ind. 171 (1878); Bruns v. Cope, 182 Ind. 289, 105 
N. E. 471 (1914). 
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property cannot be uncertain or left in confusion without caus- 
ing serious injury. Is it fair to say that the legislature would 
intend to change its own statutes of descent in the case of partial 
intestacy except by express words, particularly where we find 
that the words the legislature used can reasonably apply to testate 
property alone? There is not one of these statutes but can be 
interpreted to apply only to testate property, and there is not one 
of them which in express terms applies to intestate property. It is 
submitted that these unqualified terms should be read as applying 
to property covered by the will, and not to intestate property, 
which by statutes equally sanctified passes to the intestate heirs. 


B. If the Surviving Spouse Elects to Take Under the Law, 
May He or She Also Take the Intestate Property as 
Statutory Heir? 


If the widow elects to take under the law and to renounce the 
provision in her husband’s will in her favor, she is undoubtedly 
entitled to the common law or statutory dower interest in all of 
her husband’s property. Modern statutes usually state in terms 
that the widow is entitled to a certain proportionate interest in 
all the husband’s property, and the significance of this is that it 
cannot be taken from her by will. Hence if she elects to disre- 
gard the will, she takes dower under the law in all his property. 
At common law no difficulties of construction arose, since the 
widow was not an heir in any case and since she was entitled to 
her dower interest in all his property in every case. But as has 
been mentioned,** the statutory heirship of the surviving spouse 
has had a significant effect upon the interpretation of her statu- 
tory dower at the present time. In some states the statutory 
dower interest of the widow is precisely the same as her interest as 
heir, regardless of who the other heirs may be. In these jurisdic- 
tions, as at common law, no question of interpretation arises. 
Where there are no near relatives of the intestate, the widow is in 
most states entitled to a much larger interest as heir. If she elects 
to take under the law and against the will, we have the question 
whether she is entitled only to her statutory dower interest in this 
intestate property or to her larger interest as statutory heir. 





44 See supra pp. 331-32. 
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It is submitted that in such cases she should take only her 
statutory dower interest and not her share as statutory heir. This 
result is opposed in most states on two grounds: (a) since she is 
an heir under the law she is entitled to take as heir in intestate 
property; *° (b) in the case where she is the only heir and would 
be entitled to all the property on intestacy, the property would 
go to the state if she were allowed only a one-third interest, and 
this result is undesirable because the statutes say that the prop- 
erty is to escheat to the state only where there are no heirs.** The 
first argument does not apply, since the widow has elected by her 
own act to take not as heir, either express or statutory, but under 
her statutory dower right. She has expressly elected to take 
against the will of her husband, and property passing by intestacy 
passes under the law, which is based upon the presumed intent 
of the deceased. If she elects to take statutory dower, she has 
expressly taken against the disposition of his property which the 
law says is in keeping with his presumed intent where it is not 
covered by his express will. Since such intestate laws are based 
generally on such presumed intent, is it to be assumed that the 
testator would intend his widow to take all his property as sole 
heir, in the case of his intestate property, when it appears that 
he has given her so little in his actual will that she was dis- 
satisfied with it and insisted upon her statutory allowance? 

The second argument is technically unsound, and can best be 
explained by the abhorrence which the law is said to have for 
escheat. It is technically unsound because it cannot be said that 
the surviving spouse is an heir of the testator for this particular 
case if by electing to take against the will she has expressly said 
that she intends to take not as heir but in terms of her statutory 
dower allowance. There can be no doubt of the significance of 
this difference when we consider the elementary case that if she 
were merely a statutory heir, the testator could will all his 
property away from her. Thus, where the statutes say that 
property shall escheat to the state only where there is not an heir, 
they mean by “ heir ” one who takes upon intestacy, not one who 
has a property interest in the estate of the deceased while he 





45 Gamble v. Rooney, 192 Ind. 454, 134 N. E. 199 (1923); New England 
Trust Co. v. Morse, 243 Mass. 39, 136 N. E. 835 (1923). 
46 Cf. Armstrong v. Berreman, 13 Ind. 422 (1859). 
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lived, which he could not bar by deed or will. So far as abhorrence 
of escheat per se is concerned, this common law attitude, while 
fully justified in feudal times, should not influence this case in 
modern times, when we take much of all estates in inheritance 
taxes, and by the Real Property Acts of 1925 in England all 
intestate property goes to the state when the deceased leaves 
neither widow nor near relatives.*’ Moreover, under the majority 
view, we are confronted with this extraordinary result: if the 
wife elects to take under her husband’s will, she is precluded from 
taking any share in the intestate property; while if she elects 
to defeat the will and take her statutory dower, she is also per- 
mitted to take as intestate heir. The result of this is that in all 
cases of partial intestacy the advantage lies with the widow who 
elects to defeat the will and take statutory dower. On the other 
hand, the position advanced here would permit the widow to take 
under the will and also to take her share of the intestate property, 
while if she elects to defeat her husband’s expressed intent and 
take against the will, she is limited to her statutory dower. The 
testator’s express will and his presumed will, as indicated in the 
intestate law, should be complementary. If the widow elects to 


take her statutory dower, she should be held to take the interest 
which is hers by marriage and is unaffected either by her hus- 
band’s will or by the laws of intestacy. 

A few states, however, have reached the conclusion contended 
for here.** Since the widow’s interest as statutory heir is greater 





47 15 Geo. V, c. 23, § 46 (1925). 

48 In re Noble, 194 Iowa 733, 190 N. W. 54 (1922); Harris v. Harris, 139 Md. 
187, 114 Atl. 909 (1921). 

Courts of equity have always held that the widow was not bound by her elec- 
tion to take under the will unless she had been duly informed of her rights both 
under the will and under her dower and had had an adequate knowledge of the 
character and extent of the estate. See 1 ScrrBNER, Dower (2d ed. 1864) 484-88. 
Furthermore, if the title to the property which she took under the will in lieu of 
dower should later prove defective, she had a right in equity to renounce the pro- 
visions of the will and take her dower. See ibid. at 494-95. There are statutes in 
nearly all of the states by which these rights are specifically secured to the widow 
with rather detailed provisions about the kind of information concerning the estate 
to which the widow is entitled, as well as the time within which she is allowed to 
make her decision. Even within the terms of such statutes, however, it remains 
true that the widow may elect to take under the will with serious injury to herself 
where she is not allowed to take the intestate property as heir; and it is submit- 
ted that she may take against the will with undue advantage to herself if she is 
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than her statutory dower interest, they hold consistently that the 
widow shall take only her statutory dower interest in intestate 
property where she elects to take against the will. The reason 
given for this, however, seems unsound. It is said that the widow 
by the terms of the statute is to take a certain interest “in the 
estate of the intestate.” Hence the court concludes that she can- 
not take as heir where she takes against the will in a case of 
partial intestacy, since the deceased did not die “ intestate.” * 
It is submitted that this is sophistry. The deceased dies testate 
with respect to the property covered by the will, and he dies in- 
testate with respect to the property not covered by the will. 
There is nothing in the common law understanding of these terms 
nor in the fair intent of the legislature to cause any significance 
to be attached to the use of the term “ intestate” in the statute as 
meaning a case in which the deceased died wholly intestate. Fur- 
thermore, this argument proves too much, because we have had to 
deal with similar statutes where the husband died partially intes- 
tate and the widow elected to take under the will. In these cases 
we have insisted that the widow should take the intestate property 
unless she is excluded by some method known to the law. 

It is not necessary to use this technical argument from the pre- 
cise words of the statute in order to reach this result. If the 
widow takes against the will, she should take only her statutory 
dower interest in the intestate property because that is the interest 
which the statute gives her whether the testator leaves a will or 
not, and that is the interest which she has expressly elected to 





permitted to take as statutory heir also. For instance, the amount of the intestate 
property may be small compared with the property covered by the will. In this 
case the widow’s interest, as well as her natural wishes, may cause her to take 
under the will, although she thereby loses the intestate property. 

It is clear, therefore, that the present majority rule is contrary to the testator’s 
usual intent and contrary to the purposes of the intestate laws; it would be super- 
ficial, as well as erroneous, to suggest that it is only sentiment which would keep 
the widow from protecting her reasonable interests under the majority rule at 
present. In the first place, it is not “sentiment ” in a depreciating sense that causes 
the widow to carry out the will of her husband which represents in large meas- 
ure the result of his life’s work and aspirations, together with what he supposed was 
the full approval and codperation of his wife. In the second place, as in the in- 
stance given above, the monetary interest of the widow, as well as the require- 
ments of fair dealing, make it necessary for her to take under the will, although she 
thereby loses her interest as heir in a smaller part of her husband’s property. 

49 In re Noble, supra note 48. 
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take. On the other hand, her interest. as statutory heir is one 
which she has expressly relinquished, since she has claimed her 
statutory dower which is hers apart from her husband’s will or 
intestacy. Under the analysis submitted here, she could have 
taken the provision in the will and the intestate property as heir, 
but she elected not todo so. It is not necessary to discuss the phi- 
losophy and economics that may be the presumed basis for the 
intestate laws. Certainly the controlling element is to have the 
property pass, subject to the interests of the state and the general 
policy of the law, as nearly as possible in keeping with what would 
have been the deceased’s intent had he made a will. It is submitted 
that one has to deny this intent characteristic of the intestate laws 
if he is to say that the widow is still an heir as to intestate prop- 
_ erty when she has elected to stand upon her rights of statutory 
dower and has thereby defeated both the express and implied will 
of the testator.” 


Conclusion 


We have seen that under the prevailing view the widow who 
elects to take under the will is not permitted to share in the 
intestate property; while if she elects to defeat the will, she is 
given both her statutory dower and statutory share of the in- 
testate property. Thus the widow who entertains a reasonable 
respect for her husband’s memory and elects to take under the 
will, which has probably been drawn only after careful thought 
by both the husband and wife, is precluded from taking her in- 
testate interest in case of partial intestacy, even though it is 
evident from the will that the husband tried to do everything he 
could for his wife. On the other hand, if the widow elects to 
defeat her husband’s will in order, as she hopes, to get more by 
taking her statutory dower right, she is then allowed to share in 
the intestate property, although it could hardly be said that her 





50 Under the analysis submitted above in this article, it would seem clear that 
the widow should not lose her dower in land conveyed by her husband inter vivos 
subject to dower, where she also takes under the will, unless the will, under equi- 
table election, expressly excludes her from this interest, which is no longer dower 
in her husband’s land, but dower in lands of the alienee. A majority of the cases, 
however, hold the contrary. See Westbrook v. Vanderburgh, 36 Mich. 30 (1877). 
Contra: Hall v. Smith, 103 Mo. 289, 15 S. W. 621 (1891). The cases are collected 
in Roop, Wits (2d ed. 1926) § 757k. 
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husband would be anxious for her to share in it, since she had 
renounced the provision made for her and taken what the law 
gave her, in defiance of the will. One practical result of this may 
be that the widow who acts in a civilized manner will receive less 
than the widow who presses her claims as graspingly as possible. 

There are perhaps three explanations for the results which the 
courts have reached in the situations we have considered: (1) The 
doctrine of equitable election arose at a time when dower had 
ceased to be a “ favorite of the law ” and had become a source of 
inconvenience to conveyancers and a cause of litigation which the 
courts of equity were anxious to destroy. For instance, the chan- 
cellor had developed his doctrine that equitable estates after the 
Statute of Uses were not subject to dower, although they were 
subject to curtesy, and that a lease for a term of years which ex- 
tended after the husband’s death also was not subject to dower. 
These doctrines have never been defended analytically, nor have 
their injuries to the widow been justified. As a matter of explana- 
tion, therefore, although not of justification, it is not difficult to 
understand why the courts would be equally anxious to destroy 
dower in case of partial intestacy where the widow elects to take 
under the will. (2) A second explanation is the one that has 
been given in defense of the decision in Lett v. Randall,” namely, 
that the testator intended “ to buy dower for his heirs.” Even as 
an argument in general explanation, this has no application at the 
present time when his wife not only has statutory dower, but is a 
favored heir on intestacy. As we noted at the beginning, doc- 
trines which had some justification under common law curtesy 
and dower became grotesque in view of the statutory changes 
which everywhere prevail today. How can it be said that the 
testator “intends” to bar his wife’s intestate interest for his 
“heirs ” when today his wife is the most favored of all his heirs? 
(3) It may be urged finally that although there is no analytical 
justification for the courts’ decisions in these cases, the courts 
nevertheless use the analogy of some of the principles recognized 
in the law in order to reach a result which is desirable; hence they 
are making law through the application of recognized principles 
to analogous cases. But under modern conditions, is there any 
occasion for wishing to reach this result? Is there any reason to 





51 Lett v. Randall, 2 De G. F. & J. 388, 391n. (1855) ; see note 22, supra. 
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believe that the husband intends to bar his wife’s interest in the 
intestate property, if he does not refer specifically to intestate 
property, when the same presumption under a similar gift in the 
will would not be made in the case of his son or some other heir? 

Today the wife inherits both realty and personalty as a favored 
heir; the common law analogies by which the husband might want 
to free his estate from dower for the benefit of his blood relatives 
no longer apply. And in their usual results the decisions of the 
courts represent the direct antithesis of what the testator proba- 
bly intended. Usually, of course, the husband does not expect to 
die partially intestate, and where he does contemplate any in- 
testacy, he considers that the property will go according to the 
law to his heirs, of whom his wife is one. Usually the testator has 
attempted to provide for his wife as fully as his property per- 
mitted; it would be a cruel thing for him to contemplate that in 
case property should come to him and should not be covered by 
his will, his wife would then have no share in the intestate prop- 
erty, and her loyalty in taking under the will would be the cause 
of her own injury. Indeed it was his astonishment at the result 
in these decisions which first caused the writer to inquire into 
their analytical validity. In the absence of some affirmative evi- 
dence to the contrary, therefore, we must refuse to suppose that 
the courts would venture to make new law in order to reach a 
bad result. 

II 


The problems of interpretation where property passes by 
will or by intestacy affect mainly the interests of creditors. This 
field of the law is considerably affected by statute, many jurisdic- 
tions providing that the dower interest is not free from debts of 
the husband, as it was at common law. Others, however, by 
judicial decision alone have held that the dower interest is free 
from the claims of creditors under the modern statutes since 
dower was free from creditors at common law.*? It would seem 





52 Often the courts make the result turn on whether the statute gives the widow 
dower in land of which her husband was “ seized during marriage ” (as in common 
law dower), or whether the statutory dower is in land of which the husband died 
seized. Cases are collected in 1 TrrFANy, REAL Property § 222. 

It may be said that since dower is an inchoate estate which the husband can- 
not transfer by deed, it must be a separate estate unaffected by his debts. This is 
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that this is a question which should be covered by statute in every 
case. Perhaps where the legislature has not dealt with it the 
analogy of the common law must be applied to statutory dower, 
but, it must be conceded that the results in the two cases are very 
different. Thus at common law the dower interest was only a 
one-third interest in the land for life. Accordingly the creditors 
had the great bulk of the estate from which to enforce their 
claims. Under modern statutes, however, it is a rather serious 
thing to let the widow take one-third of the realty in fee free from 
the claims of creditors, regardless of the amount of property in- 
volved. To except one-third of a man’s total estate, regardless 
of its value, from the claims of creditors may result at the present 
time in great injury to his creditors, and at the same time leave 
the widow decidedly more than reasonable protection for life. 


A. Should Statutory Dower and Curtesy Pass as Separate 
Estates Free From the Claims of Creditors? 


At common law, the husband’s marriage made him liable for 
his wife’s antenuptial debts, and during coverture she could con- 
tract no further debts. Hence his curtesy did not come to him 
free from any of her debts. But in nearly all jurisdictions now, 
statutory curtesy passes free from the wife’s postnuptial debts.** 





probably fair, although if the courts had held that statutory dower passed subject 
to the husband’s debts unless it were expressly provided otherwise, this would not 
have been an unreasonable interpretation, since dower is not a separate estate in the 
sense that it may be transferred separately by the owner during the life of the 
husband. States which provide by statute that the widow shall have dower only 
in lands of which her husband died seized have in effect destroyed dower as an 
estate in land and have made it no more than forced heirship. Consequently, the 
proposal made here is less radical than the present law in many states. The pro- 
posal offered is that dower be retained as an inchoate estate in keeping with the 
common law as a protection to the widow against a voluntary conveyance inter 
vivos by the husband, but that it be subject to his debts, except for the minimum 
allowance to the widow. 

At the present time when the wife can control her property during marriage 
and when land itself is subject to creditors during the debtor’s life and on his 
death, it is clear that many of the purposes of common law dower are no longer 
involved. Insofar as dower covers a minimum protection for the widow, it should 
be free from creditors; but insofar as it represents a fair division of his estate, it 
should be subject to creditors, just as her inheritance would be subject to creditors 
if the husband had owned only personalty. 

53 See e.g., Inp. ANN. Stat. (Burns, 1926) § 3345. See also notes 54-55, infra. 
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The surviving husband is thus often favored more than the sur- 
viving wife, although surely this was never the intent of the 
legislature. By historical analogy erroneously applied, the courts 
reach a result by which the just claims of creditors are defeated 
in order to give an extraordinary advantage where it is not needed. 
For example, a statute may provide that the surviving husband 
shall take a one-third interest in his wife’s realty, “ subject to her 
antenuptial debts.” °* The courts have interpreted this to mean 
that he takes this property free from her postnuptial debts. From 
the history of this statutory provision, it does not appear that it 
was anything more than a statement of the common law that the 
husband was liable for his wife’s antenuptial debts. The statute 
was passed before the Married Woman’s Property Acts, and hence 
applied to common law conditions. 

Apart from special exceptions, the rule everywhere is that one’s 
own property is liable for the debts that he himself contracts. Yet 
under the prevailing view, a married woman may pile up any 
amount of debts during marriage, and on her death her husband 
will take his interest in her realty free from these debts. Conse- 
quently, the married woman could be the main purchaser for the 
family, and in the absence of proved fraud, the inheritance of the 
husband would be free from the debts in which he had benefited. 
It seems fair to say that the statute covering curtesy applied to the 
common law conditions which obtained when it was passed, and 
that the wife’s land should not be inherited free from her own 
debts, whenever contracted. This disregard of the legitimate in- 
terests of creditors in this instance seems to show again the ten- 
dency of the courts to construe the modern statutory dower and 
curtesy in a literal manner without regard to the differences 
between these modern provisions and common law dower and 
curtesy. Furthermore, the interpretation of these statutes is usu- 
ally made purely on a basis of the local law, and without a con- 
sideration of the decisions in other states where similar statutes 
obtain.” 

There are several instances in which the dower interest is con- 





54 Kemph v. Belknap, 15 Ind. App. 77, 43 N. E. 891 (1895). 

55 Generally, as in Rocker v. Mitzer, supra note 42, the states have held that 
statutory curtesy is free from the wife’s postnuptial debts. Cases are collected in 
1 TrrraNy, REAL PROPERTY § 243. 
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strued advantageously to the widow, although the result thus 
reached may be doubtful where the widow is given a large propor- 
tion of the property free from the claims of creditors. This is true 
where the widow is allowed to have the mortgage debt paid from 
the personalty, if there is personalty not disposed of, in preference 
to the sale of the land itself, although she joined in the mortgage 
deed. A similar result is reached where the courts treat the 
widow’s dower interest in land mortgaged by a deed signed by both 
husband and wife as if the widow were mortgaging her separate 
property for the husband’s debt, and hence under the law of 
suretyship would be entitled to exoneration in full.°* The result 
in both these situations seems sound analytically, and perhaps 
fortunate where common law dower obtains, but the effect on 
creditors or on the interests of others in the estate may be unfor- 
tunate where the widow receives a large interest free from her 
husband’s debts. In these cases the best solution would seem to 
be not a change of the rule of law, but a change in the statute, 
making the provision for the widow subject to creditors. 


B. Proposed Statutory Changes 


We ventured to suggest at the beginning that we were dealing 
with a field of law in which considerable statutory changes might 
well be adopted at this time. First, should we not have reasonable 
uniformity in all intestate laws in the several states in keeping with 
our uniform statutes in commercial law? In Canada the several 
provinces have gone far in adopting their uniform intestate 
statutes.°° Granted that some diversity may be permissible or 
even desirable, it would certainly result in preventing much con- 
fusion and occasional injustice if there was reasonable conformity 
in the intestate laws, with reference particularly to statutes affect- 
ing husband and wife. Secondly, is our present general plan by 
which the widow receives a proportion, usually one-third of the 
realty and personalty, of the estate under statutory dower or as 





56 Hays v. Cretin, 102 Md. 695, 62 Atl. 1028 (1906). Contra: Gibson v. Cre- 
hore, 5 Pick. 146 (Mass. 1827). 

57 Gore v. Townsen, 105 N. C. 228, 11 S. E. 160 (1890). Contra: Hawley v. 
Bradford, 9 Paige 200 (N. Y. 1841). 

58 See (1925) CANADIAN B. A. Rep. appendix B and C. 
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statutory heir, a good one? Is it helpful to the widow, where her 
husband leaves $5,000 in realty, to give her a one-third interest in 
fee? In practice this necessitates the expense of partition, with 
the result that a small estate is almost wholly lost to the widow as 
well as to the other heirs. And if the heirs by agreement avoid a 
court partition, we still have the vicious circle of the French /egi- 
tim, or forced heirship: on the one hand, no one of the heirs is 
financially able to take the whole farm or urban property and pay 
the other heirs in money for their interests; on the other hand, a 
physical partition of the small farm or urban lot is economically 
injurious to all the heirs.*® Should not the interests of the surviv- 
ing spouse, as well as the extent to which these interests pass free 
from the claims of creditors, vary with the amount of property 
involved? °° 

In England and in some American jurisdictions, the property 
passing to the surviving spouse on intestacy does vary with the 
amount involved. The immediate proposal here is that this prin- 
ciple be adopted uniformly for intestate property in the several 
states, and that it also be applied to statutory dower and curtesy. 
The writer ventures to put these suggestions into definite proposals 
on the assumption that the form given here is merely for purposes 
of discussion to illustrate the principles involved. 

(1) In the case of intestate property, the surviving spouse 
should take all the personalty up to $5,000, and a life interest in 
the realty up to $15,000. This should be free from the claims of 
creditors, up to $2,000, in the case of the widow only. Apart from 
this provision, all intestate property should pass under the intes- 
tate laws as they are now in each jurisdiction, subject to the 
claims of creditors. 

(2) In case of testate property, the widow should have a com- 
pulsory right to four-fifths of the personalty and a life interest in 
the realty up to $15,000, free from the claims of creditors up to 
$2,000. The surviving husband should have the same interest 
subject to the claims of creditors. 

(3) The first and second provisions should not be allowed in 





59 See Charmont, Conflict of Interests Legally Protected in French Civil Law 
(1919) 13 Int. L. Rev. 693; Mrracata, Comparative Lecat Puttosopuy (Lisle tr. 
1921) cc. 21-22. 

60 See 15 GEo. V, c. 23, 49 (1925) ; Mass. Gen. Laws (1921) c. 190. 
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addition to homestead or minimum allowance laws for the surviv- 
ing spouse, in states where these now obtain. 

(4) In all property above the minimum provided for in the 
preceding sections, the present dower and curtesy statutes in each 
jurisdiction, subject to the claims of creditors, should prevail up 
to $100,000. In estates over $100,000, whether realty or person- 
alty, the surviving spouse should have a one-fifth interest, subject 
to the claims of creditors, in the realty and personalty in all prop- 
erty over $100,000. 

Limited space precludes a discussion of these provisions. We 
may, however, make some brief references. The provisions follow 
in part the present English statute by which the surviving spouse 
takes all the intestate property up to £1,000, and the Massachu- 
setts statute by which the interest of the surviving spouse in in- 
testate property varies with the amount of the estate." The first 
and second sections are designed to prevent the wasteful division 
of small estates. For instance, if the widow has no children, she is 
still entitled to this small property in keeping with her needs.. If 
she has small children, she needs the whole estate to combine with 
her own enterprise and frugality in supporting her family. It is 
obvious that merely putting the $5,000 out at five per cent interest 
would not support the poorest family; hence to give the property 
to the widow in strict trust or guardianship for her children would 
be wasteful and futile and too complicated for legal enforcement 
in such small estates. In the final case, where the children are 
grown, their earning power will care for them, while the needs of — 
the widow increase with age. Sections one and two likewise give 
the widow life interests in realty, and hence prevent the waste of 
partition in small estates. In addition, they preserve the claims of 
creditors and freedom of testation for the deceased, even in small 
estates, except insofar as the clear social interest in the minimum 
protection of the widow and children demands their partial abro- 
gation. Finally, all the proposals given are intended to be subject 
to local qualifications. For instance, the monetary divisions of 
$2,000, $5,000 and $100,000 in the first, second, and fourth sec- 
tions might vary in different parts of the country, while each state 
would make many additional provisions, as in the case of a 
second childless wife. 





61 See statutes cited supra note 60. 
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Conclusion 


There have been numerous criticisms of our ‘‘ grotesque inherit- 
ance laws,” ® and it has been asserted by high authority that the 
scheme of inheritance at common law could only be explained on 
the ground that it was designed as an insult to a system of law 
which was otherwise justly admired for its reason and its service- 
ability.° We have noted that antenuptial agreements in lieu of 
dower are not adapted to our people, who regard them with dis- 
taste. It is important, therefore, to retain the compulsory statu- 
tory dower and have it cover nearly all of the property where the 
estate is very small. On the other hand, we have long experience 
to prove that large estates involve complicated interests which no 
general rule of compulsory proportional division can handle. If 
we mean to preserve statutory dower for large estates, it is the part 
of caution to make this interest smaller, so that the parties will not 
be invited to destroy it by agreements, and so that it will be a 
reasonable provision in case the parties do not make a differ- 
ent agreement. For instance, the equal division of estates under 
community property is often commended. Yet on the continent of 
Europe where this doctrine obtains, it is everywhere abrogated by 
private agreement. Furthermore, in the United States the dis- 
position of large estates by husband and wife is usually not in 
accord with the statutory provisions. 

We may note, finally, that where the estate is small, the interests 
of the surviving spouse and all the children make it fair that the 
property pass to him or her. Roughly, where the estate is more 
than the minimum and still does not involve the complications of 





62 Ballantine, Our Grotesque Inheritance Laws (1913) 25 GREEN Bac 253. 

63 “To give the reader an idea of the English common law on this subject [in- 
testate law], it would be necessary to begin with a dictionary of new words; and 
presently, when they should discover the absurdities, the subtilties, the cruelties, 
the frauds, with which that system abounds, they would imagine that I had written 
a satire, and that I wished to insult a nation otherwise so justly renowned for 
its wisdom. 

“It is to be observed, however, that the right of making a will reduces this evil 
within tolerably narrow limits. It is only the succession to the property of intestates 
which is obliged to pass through the crooked roads of the common law. Wills in 
that country may be compared to arbitrary pardons, which correct the severity of 
penal laws.” BrentTHAM, THEORY oF LecisLATION (Hildreth ed. 1876) 182-83. See 
also Mrz, PRINCIPLES OF PotiTicaL Economy (1st Am. ed. 1864) bk. 2, § 3. 
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great estates, it is likely that the attempted fair division $f the 
property under modern statutory dower or community prqperty 
will usually approximate the contributions of husband and wife. 
But where the property is very large, this is much less likely to be 
true. While the husband usually makes generous provision for his 
widow, it is unwise to compel this by statutory dower in large 
estates. Often the husband wants to provide for his family by a 
living trust or other conveyance inter vivos. The provisions sug- 
gested would protect the reasonable claims of the surviving spouse 
in all cases. The additional complications of large estates are 
more efficiently and more justly handled by the pee cneee of 
the parties in each particular case. 

Is it wise for us to continue an arbitrary rule of statutory dower 
which will be circumvented in the case of large estates? * On the 
other hand, may we not say that it is sound legislation to recognize 
the social interest in a minimum of protection for the individual 
by giving the surviving spouse all or nearly all of the property in 
small estates? With reference to the proposal that no statutory 
dower or curtesy be free from the claims of creditors except the 
minimum allowance for the widow, we have Professor Gray’s 
teaching that the common law scheme of things is based upon the 
general assumption that he who is free to acquire must also be 
free to lose.** With the possible exception of the interpretation of 
estates by the entireties in some of our states at present,®* there is 
perhaps no other instance in the law today where large amounts 
of property may be kept from sale to pay valid claims with as little 
social justification as in the case of statutory dower and curtesy. 
The analogy to the spendthrift trust is not involved.” The legal 





64 Dean Pound has set forth the limits of effective legal action. Pound, Limits 
of Effective Legal Action (1916) 22 Pa. B. A. Rep. 221; see BENTHAM, PRINCIPLES 
oF LEGISLATION (2d ed. 1871) c. 12. 

65 Gray, RESTRAINTS ON ALIENATION (2d ed. 1895) preface. 

66 Note (1924) 37 Harv. L. Rev. 616. — 

67 It may be said that the burden is on the creditor to collect his own debts and 
if he fails to take security where the debtor fails to pay, he has only himself to 
blame. In support of this position there may be cited the bankruptcy laws, and 
the doctrine of spendthrift trusts which is generally recognized in the United States 
and is somewhat covertly enforced in England. But bankruptcy laws are generally 
justified on the basis of the minimum protection for the individual and the indirect 
advantage to commerce. Affd the’ spendthrift trust is different from the passing 
of statutory dower free from creditors in at least several significant respects: 
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basis of common law dower is that it passes free from the hus- 
band’s debts, since it was the wife’s inchoate property while he 
lived.. But where the dower interest is greatly increased by statute, 
the legislature should also provide that it be subject to the hus- 
“band’s debts, except for a minimum provision for the widow. 
Otherwise, by historical analogy to common law dower, we reach 
an indefensible result. The usual basis for allowing property to 
pass free from the claims of creditors is the reasonable protection 
of the individual. This cannot be said to govern where the widow 
takes a third of the realty in fee free from creditors, although the 
testator may leave several millions in realty subject to unsecured 
debts, or debts secured by mortgages subject to dower; and the 
result seems even worse where the husband takes a third of his 
wife’s realty free from her postnuptial debts. 
Paul L. Sayre. 

~ Harvarp LawScnoot. 





(1) It is created by individuals who have enough money to do such things; it is not 
imposed “generally by statute on all property. (2) Property subject to a spend- 
thrift trust is of course subject to all debts contracted by the trustee that are ex- 
pressly made binding on the trust property itself. It is only the anticipated income 
which is free from claims of creditors of the beneficiary. (3) From the point of 
view of the beneficiary and his creditors, a spendthrift trust involves only income 
for the beneficiary, which is always subject to creditors if they can find it in the 
hands of the beneficiary. In contrast, statutory dower in some jurisdictions is im- 
posed on all property by legislation, passes to the widow free from all debts of 
the husband, and frequently gives the widow an absolute interest in and complete 
control over realty, and thus is capital, rather than income as in the case of the 
spendthrift trust. 
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| ae was the happy strategy of the Tudors to convert Parliament 

from an outpost against the royal power into its active instru- ; y 
ment. The result of this alliance for English constitutional ideas ~ 
was momentous. Contemporaneously Bodin was attributing to 
the king of France the whole power of the state and describing 
that power as “perpetual and absolute,” as “legibus soluta.” * | 
Very different is the doctrine of Sir Thomas Smith in his Common- | 
wealth of England, written near the middle of Elizabeth’s reign: | 


“The most high and absolute power of the realme of Englande, con- 
sisteth in the Parliament. . .. That which is doone by this consent 
is called firme, stable, and sanctum, and is taken for lawe. The Par- 
liament abrogateth olde lawes, maketh newe . . . and hath the power 
of the whole realme, both the head and the body. For everie English- 
man is entended to bee there present, either in person or by procuration 
and attornies.” * 


re, 
- 


In consequence of the Tudor reformation, the joint work of king 
and Parliament, the concept of sovereignty in the sense of. potes- 
tas legibus soluta became confined to that branch of his power 
which the king customarily exercised “‘ by and with the advice and | 
consent ” of Parliament. ' . 

Yet to begin with, this characteristically English compromise ; 
was assailed from both sides. The Stuarts, not enjoying the co- . 
operation of Parliament, sought to put themselves beyond the 





* This is the second and concluding instalment of Corwin, The “ Higher Law” 
Background of American Constitutional Law (1928) 42 Harv. L. Rev. 149. | 
1 2 Dunnine, History oF Porrricat THEORIES (1916) 96 et seq. 
2 Smiru, De Repusrica Anctorum (Alston ed. 1906) bk. ii, c. 1. Coke re- 
gards the bulk of the law of his time, both common and statute, as unalterable. 
2 Co. Inst. 187. “The People of England, have both ancient Fundamental Rights, 
Liberties, Franchises, Laws, and a Fundamental Government, which like the Laws 
of the Medes and Persians, neither.may nor ought to be altered.” Prynne, Goop 
Otp FuNDAMENTAL LiBertiEs (1655) pt. 1, 27. 
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need of it by appealing to the doctrine of the divine right of kings. 
In answer, their Parliamentary opponents did not hesitate to chal- 
lenge, in the name of the supremacy of the common law, the 
outstanding constitutional result of the Tudor reformation; and 


‘the foremost figure of this reaction was Sir Edward Coke. 


‘Coke was best known to our ancestors as the commentator on 
Littleton’s Tenures. “ Coke’s Lyttleton,” wrote Jefferson many 
years afterward with reference to the pre-Revolutionary period, 
“was the universal lawbook of students, and a sounder Whig 
never wrote, nor of profounder learning in the orthodox doctrines 
of the British Constitution, or in what was called British liber- 
ties.”* Before he was a commentator on the law of England, 
however, Coke was successively law reporter, crown attorney, 
chief justice of the Common Pleas, chief justice of the King’s 
Bench, and member of Parliament; and always he was Edward 
Coke, an outstanding, aggressive personality, with a fixed deter- 
mination to make himself mightily felt in whatever place of au- 
thority he might occupy. That such a person, having occasion to 
express himself from the standpoint of such various capacities, 
should be altogether self-consistent, would be demanding too 
much. Medievalist and legalist, Coke’s objective is sharply po- 
litical — the curbing of the pretensions of royalty. So precedent 
and authority —the legalist’s stock materials — must be bent to 
the selected end. Indeed, if occasion require, they may be em- 
broidered upon somewhat, for Coke’s outlook upon such proce- 
dures is not unlike that of a medieval chronicler of edifying intent. 
In another respect, too, Coke:is thoroughly medieval; his method, 
even in his /nstitutes, is irritatingly fragmentary, with the result 
that his larger ideas have often to be dug out and pieced together 
from a heterogeneous mass. Nor should the student of Coke fail 
to reckon on the difficulty which arises from the sheer operation 
of time on the significance of the terms which he employs. Madi- 
son’s warning centuries later against “those errors which have 
their source in the changed meaning of words and phrases,” is 
singularly pertinent in this instance.* 





8 12 Jerrerson, Writincs (Mem. ed. 1903) iv. As a student himself, Jefferson 
entertained a very uncomplimentary opinion of Coke. 4 id. 3. 

* See especially MacKay, Coke — Parliamentary Sovereignty or the Supremacy 
of the Law? (1924) 22 Micu. L. Rev. 215-47; and 5 Hotpswortn, History oF 
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While Coke as attorney general had shown himself conspicu- 
ously subservient to the royal interest, his clashes as judge with 
James I make a notable chapter in judicial history. His. basic 
doctrine was “that the King hath no prerogative, but that which 
the law of the land allows,”* and that of this the judges and not 
the king were the authorized interpreters.° The circumstances of 
his admonition to James that he had no right to judge as between 
subject and subject save through the ordinary courts proceeding 
without royal interference were reviewed above... Later he had 
cause to inform James that the latter could not bY proclamation 
“make a thing unlawful which was permitted by the law be- 
fore.”* On these occasions Coke had the support of his judicial 
brethren; but in the matter of the Commendams they deserted 
him to a man. The question put the judges was whether, in a 
case pending before them which the king thought “to concern 
him either in power or profit,” they could be required to stay pro- 
ceedings till the king could consult with them. All but Coke 
answered yes. Coke’s answer was “ that when that case should 
be, he would do that which should be fit for a judge to do.” ® 
Shortly after he was removed from his chief justiceship. 

For students of the-origins of American constitutional law and 
theory, however, no judicial utterance of Coke’s — few indeed in 
language — can surpass in. interest and importance his so-called 
dictum in Dr. Bonham’s Case, which was decided by the Court of 
Common Pleas in 1610.° Holding that the London College of 





EncLIisH Law (1924) 423-93. WaAtraAce, Reporters (3d ed. 1855) 112-42, makes 
a convincing defense of Coke’s reliability as a reporter. 

5 Proclamations, 12 Co. 74, 76 (1611). 

6 Nicholas Fuller’s Case, 12 Co. 41 (1608); The Case of the King’s Preroga- 
tive in Saltpetre, 12 Co. 12 (1607); Case of Non Obstante, or Dispensing Power, 
12 Co. 18 (c. 1607). In Commissions of Enquiry, 12 Co. 31 (1608), Coke, comment- 
ing on Bates’ Case, 2 How. St. Tr. 371- (1606), sustains the King’s power to exact 
retaliatory duties from foreign merchants, and also his power to exact benevolences. 
Exaction of Benevolence, 12 Co. 119, 120 (c. 1610). See also 2 Co. Inst. 63. Today 
the royal prerogative is subject absolutely to the legislative power of Parliament, 
and when a statute has directed the exercise of the prerogative in a certain way 
there is no “remnant prerogative.” See Morgan, Introduction in Rosinson, 
Pustic AUTHORITIES AND LeoaL Liasiiity (1925) xiv. See Curry, PREROGATIVES 
OF THE CROWN (1820) 383, for statement of the older view. 

7 Proclamations, 12 Co. 74, 75 (1611). 

8 The Case of Commendams, Hobart 140-66 (1616); Hicks, MEN AND Booxs 
(1921) 67-70. ’ 9% 8 Co. 107a (1610), 2 Brownl. 255 (1610), 
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Physicians was not entitled, under the act of Parliament which it 
invoked in justification, to punish Bonham for practicing medi- 
cine in the city without its license, Coke said: 


“ And it appears in our books, that in many cases, the common law 
will controul acts of parliament, and sometimes adjudge them to be 
utterly void: for when an act of parliament is against common right 
and reason, or repugnant, or impossible to be performed, the common 
law will controul it and adjudge such act to be void.” *° 


In these words we have foreshadowed not merely the power 
which American courts today exercise in the disallowance of 
statutes on the ground of their conflict with the Constitution, but 
also that very test.of “ reasonableness” which is the ultimate 
flowering of this power. We must determine if we can to what 
extent Coke’s own intention sanctions the modern application of 
his doctrine, and also to what extent the historical background of 
the dictum does so. 

We may first dispose of a matter having only incidental refer- 
ence to these questions. In employing the phrase “common 
right and reason,” Coke is no doubt again alluding to “ that arti- 
ficial reason and judgment of the law” of which he regarded 
bench and bar as the especial custodians. What is pertinent to 
note here is that his employment of these terms is by no means the 
narrowly official and precisionist one that it would probably have 
been a hundred years before. Early in the sixteenth century the 
author of Doctor and Student, possibly voicing the suspicion of the 
Tudor epoch toward principles restrictive of governmental au- 
thority, had taken pains to explain that the term “law of nature ” 
“jis not used among them that be learned in the laws of Eng- 
land.” ** The attitude revealed by Coke and his associates con- 





.10 8 Co. 118a (1610). The best comment on the dictum is to be found in 
McItwaiy, Hich Court oF PARLIAMENT AND ITs SuPREMACY (1910) c. 4, and 
Plucknett, Bonham’s Case and Judicial Review (1926) 40 Harv. L. Rev. 30 et 
seq. Coxe, JupictaL Power AND UNCONSTITUTIONAL LEGISLATION (1893) CC. 13-17 
is of incidental value. Ellesmere’s charge that Coke had the support of only one 
judge and that three others were against him seems to be refuted both by Coke’s 
and by Brownlow’s report of the case. Apparently only three judges participated, 
and all agreed with Coke’s statement. 

11 Sr. Germain, Doctor anp StupeNtT (Muchall ed. 1787) 12-13. Suspicion 
of ecclesiastical domination is given by Pollock as the reason for the reluctance of 
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temporaneously with Bonham’s Case is very different. Reporting 
Calvin’s Case, which was decided the same year, following argu- 
ment by the chief legal lights of England, Coke says; by way of 
summary: “1. That ligeance or obedience of the subject to the 
Sovereign is due by the law of nature: 2. That this law of nature 
is part of the laws of England: 3. That the law of nature was be- 
fore any judicial or municipal law in the world: 4. That the law of 
nature is immutable, and cannot be changed.” ** He then recites 
in support of these propositions the following quaint argument: 


“ The law of nature is that which God at the time of creation of the 
nature of man infused into his heart, for his preservation and direction; 
and this is Lex aeterna, the moral law, called also the law of nature. 
And by this law, written with the finger of God in the heart of man, 
were the people of God a long time governed before the law was written 
by Moses, who was the first reporter or writer of law in the world. . . . 
And Aristotle, nature’s Secretary Lib. 5. Aethic. saith that jus naturale 
est, quod apud omnes homines eandem habet potentiam. And herewith 
doth agree Bracton lib. 1. cap. 5. and Fortescue cap. 8. 12. as: and 16. 
Doctor and Student, cap. 2. and 4.” ** 


* 
te 





the sages of the common law before the Reformation to refer expressly to the laws 
of nature. Portock, ExPANSION OF THE Common Law (1904) 112-13. Fortesctié; 
however, evinced no such reluctance. Bryce notes that both Yelverton and Lord 
Chancellor Stillington, who held office under Edward IV, referred to the law of 
nature. Bryce, Stupres IN HisToRY AND JURISPRUDENCE (1901) 601. Pollock 
himself adds: “ It is not credible that a doctrine which pervaded all political specu- 
lation in Europe, and was assumed as a common ground of authority by the 
opposing champions of the Empire and the Papacy, should have been without 
influence among learned men in England.” Bryce, loc. cit. supra. See also Pol- 
lock, History of the Law of Nature in his EssAys in THE Law (1922) 157; 
LoweLL, GOVERNMENT OF ENGLAND (1908) 480-88. 4 Hotpswortu, History oF 
EncLisH Law 276, 279-82; 5 ibid. 216, points out the close connection between 
equity and the law of nature in the fifteenth and sixteenth centuries. Though 
equity never served the purposes of a higher law, restrictive of royal or Parlia- 
mentary authority;.it may have helped to keep natural law ideas alive for that 
use in the seventeenth century. The adaptability of the common law was referred 
in the nineteenth century to its resting upon the law of nature. See argument of 
Alexander Hamilton in People v. Croswell, 3 Johns. 337 (N. .Y. 1804); also 
BARNARD, DISCOURSE ON THE Lire; CHARACTER, AND PuBLic SERVICES OF AMBROSE 
SPENCER (1849) 52. Thus the applied law changes through the progressive revela- 
tion to the judges of the immutable law. 

12 4 Co. 1, 4b (1610). 

18 7 Co. at 12a-12b. Bacon’s argument in the case invoked the law of na- 
ture. 2 Bacon, Works (Montague ed. 1825) 166, 176. 
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The receptive and candid attitude thus evinced toward natural 
law ideas, a fresh influx of which from the Continent was already 
setting in, is a matter of profound importance. In the great con- 
stitutional struggle with the Stuarts it enabled Coke to build upon 
Fortescue, and it enabled Locke to build upon Coke. It made 
allies of sixteenth century legalism and seventeenth century ra- 
tionalism, and the alliance then struck has always remained, now 
more, now less vital, in American constitutional law and theory. 

The question of the significance which Coke attached to “ com- 
mon rights and reason” can, however, be answered in inuch more 
definite terms, Let the reader’s mind revert in this connection to 
those “ maxims” which, according to Fortescue, “do not admit 
of proof by reason and argument ” but bear with them their own 
evidence, and which, according to the same authority, constituted 
the very substance of the peculiar science of the judges.** Coke 
yields very little to his predecessor in the reverence he pays to such 
“fundamental points of the common law.” ** It was, moreover, 
just such a maxim that Coke found to be involved in Bonham’s 
Case. The College of Physicians had, under color of authority 
from an act of Parliament, ammerced Bonham and taken half the 
fine for themselves. Coke’s comment is as follows: “The censors 
cannot be judges, ministers, and parties; judges to give sentence 
or judgment; ministers to make summons; and parties to have 
the moiety of the forfeiture, quia aliquis non debet esse judex in 
propria causa; imo iniquum est aliquem suae rei esse judicem.” *° 
Thereupon follows the famous dictum. - 

“Common right and reason” is, in short, something funda- 
mental, something permanent; it is higher law. And again it is 
relevant to note the ratification which Coke’s doctrine received in 
American constitutional law and theory. With such axioms, 





14 Corwin, The “ Higher Law” Background of American Constitutional Law 
(1928) 42 Harv. L. Rev. 149, 182. Cf. St. Germarn, Doctor AND STUDENT 25-26. 

15 “Tn truth they are the main pillars and supporters of the fabric of the 
Commonwealth.” 1 Co. Inst. 74. He also issues a warning that “ the alteration 
of any of these maxims of the common law is most dangerous.” Ibid. 210; see also 
ibid. 97. 

16 “ Ne quis in sua causa judicet vel jus sibi dicat.” (No man may be a judge 
in his own cause.) Cope III, 5, 1; Woorr, Bartotus (1913) 159. Cf. BracrTon, 
De Lecisus Et Consuetupinisus ANGLIAE (Twiss ed. 1854) f. 119; Earl of 
Derby’s Case, 12 Co. 114 (1614) ; Tumey v. Ohio, 273 U. S. 510 (1926); also cases 
cited in notes 35 and 37, infra. 
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traceable in many instances to the Digest and Code of Justinian, 
Coke’s pages abound;*’ and from his work many of them early 
found their way into American judicial decisions, sometimes as 
interpretative of the written constitution, sometimes as supple- 
mentary of it. Such a postulate is the doctrine that ‘a statute 
should have prospective, not retrospective operation.” ** Another 
is the principle that “‘no one should be’ twice punished for the 
same Offence.’’*® Another is the maxim that “ every man’s house 
is his own castle.”*° Still another is the aphorism which has 
played so large a réle in the history of the judicial concept of the 
police power, “Sic utere tuo ut alienum non laedas”;* while 
another, almost equally famous in the history of constitutional 
litigation, is the axiom “delegata potestas non potest dele- 
gart.”** Every one of these axioms is citable to the Reports or 
the /nstitutes, and each one was first taken thence, if not from 
intermediate derivative works, by early American lawyers 
and judges. Mention might also be made of the numerous 
rules for the construction of written instruments which were origi- 
nally adapted from the same sources to.the business of cofsti- 
tutional construction.”® . |. . : ‘ 

We are thus brought to. the question. of Coke’s meaning when 
he speaks of “‘ controuling ” ah act of Parliament and “ adjudging 
such act to be void.” When the Supreme Court of the United 
States pronounces an act.of Congress “void,” it ordinarily means 


Le 





17 T have used Reices: LEcaL, Maxms (sth Am. ed. 1870). There are earlier 
collections by Wingate and by Noy. ire 3 

18 Broom, Lecat Maxims 34-35. “ Nova constitutio futuris formam imponere 
debet, non praeteritis.” Cf. “ Leges et constitutiones futuris certum est dare for- 
mam negotiis, non ad facta praeterita revocari; nisi nominatim etiam de praeterito 
tempore adhuc pendentibus negotiis cautum sit.” Cope I, 14, 7. In this, the 
original form, no suggestion of’ a restriction on the legislative power appears. 

19 “ Nemo debet bis puniri pro uno delicto. .. . Deus non agit bis in idipsum.” 
Bonham’s Case, 8 Co. 114 (1610). See also Wetherel v. Darly, 4 Co..40 (1583) ; 
Hudson v. Lee, 4 Co. 43 (1589); and Broom, Lecat Maxrms 347. 

20 Semayne’s Case, 5 Co. 91 (1605); Broom, Lecar Maxrms 321: “ Domus 
sua cuique est tutissimum refugium.” Cf. “ Nemo de domo sua extrahi debet.” 
Dic. I, 17, 103. 

21 Aldred’s Case, 9 Co. 57,.59- (1611); Broom, Lécat Maxims 274. In these 
places the maxim is considered purely as a rule of private conduct. 

22 2 Co. Inst. 597; Broom, cial Maxims 665, where it is stated as a principle 
of the law of agency. 

23 See, e.g., Broom, LecaL Maxoss 650, 682. 
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void ab initio, because beyond the power of Congress to enact, 
and it furthermore generally implies that it would similarly dis- 
pose of any future act of the same tenor. Was Coke laying claim 
to any such sweeping power for the ordinary courts as against 
acts of Parliament? 

One thing seems to be assured at the outset — Coke was not as- 
serting simply a rule of statutory construction which owed its 
force to the assumed intention of Parliament as it would today, 
although the statute involved in Bonham’s Case was also con- 
strued from that point of view.** As we have already seen, Coke 
was enforcing a rule of higher law deemed by him to be binding 
on Parliament and the ordinary courts alike. This also appears 
from his treatment of the precedents he adduces. The most 
ancient of these is Tregor’s Case, which occurred in the eighth 
year of Edward III’s reign.” On that occasion Chief Justice 
Herle had used these words: “There are some statutes made 
which he himself who made them does not will to put into effect ”; 
although just why this is so is not stated. In Coke’s opinion these 
words become: “Some: statutes are made against common law 
and right, which they that made them perceiving would not put 
into execution.” In other words, the law-making body itself rec- 
ognized the binding and invalidating force of principles external 
to the legislative act. Two other precedents Coke submits to 
similar elaboration.” 

Furthermore, we should recall in this connection, Coke’s re- 
peated assertion that statutes made against Magna Carta were 
“void,” a doctrine that Parliament itself had confirmed more 
than once in annulling its own past enactments.” Nor may we 








24 “ An act of parliament . . . (as a will) is to be expounded according to the 
intention of the makers.” 8 Co. 114, 119 (1610). This is said with reference to a 
comparison of certain clauses of the act before the court. Cf. 1 Br. Comm. 91: 
“ Where some collateral matter arises out of the general words, and happens to be 
unreasonable, there the judges are, in decency, to conclude that this consequence was 
not foreseen by the Parliament.” 

25 McItwan, Hicn Court or PARLIAMENT 286 et seq. 

26 Plucknett, supra note 10. See also supra note 11. 

27 x Co. Inst. 81; 2 id. 51;'3 id. 111; Proclamations, 12 Co. 74, 76 (1611); 
EnriicH, Proceepincs AGAINST THE Crown (6 Oxford Studies in Leg. and Soc. 
Hist. 1921) 114. In 1341 the Chancellor and others protested that “they could 
not keep them [certain statutes] in case those statutes were contrary to the laws 
and customs of the realm, which they were sworn to keep.” Ibid. 115. In other 
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overlook his words in the Case of Non Obstante or the Dispensing 
Power: “ No act can bind the King from any prerogative which is 
sole and inseparable to his person, but that he may dispense with - 
it by a Non obstante; as a sovereign power to command any of his 
subjects to serve him for the public weal”; or the soveréign 
power of pardon, and he instances acts of Parliament itself which 
recognize this principle.** In Calvin’s Case, decided the term be- 
fore Bonham’s Case, the same doctrine is repeated, with the ex- 
ception that the royal prerogative is rested on the “law of na- 
ture.” *° Nor does such doctrine lose in impressiveness when we 
reflect that along with it, in Coke’s mind, went the doctrine that 
the royal prerogative was subject to delimitation by the common 
law as applied by the ordinary courts. 

At the very least, therefore, we can assert that in Bonham’s 
Case Coke deemed himself to be enforcing a rule of construction 
of statutes of higher intrinsic validity than any act of Parliament 
as such. Does this, on the other hand, necessarily signify that he 
regarded the ordinary courts as the fimal authoritative inter- 
preters of such rule of construction? A contemporaneous critic 
of the dictum in Bonham’s Case was Lord Chancellor Ellesmere, 
whose objection was couched in the following significant terms: ° 


“He challenged not power for the Judges of this Court [King’s Bench] 
to correct all misdemeanors as well extrajudicial as judicial, nor to have 
power to judge Statutes and acts of Parliament to be void, if they con- 
ceived them to be against common right and reason; but left to the 
King and Parliament to judge what was common right and reason. I 
speak not of impossibilities or direct repugnances.” *° 


The issue contemporaneously raised by the dictum, therefore, 
was not, as we should say today, between judicial power and leg- 





words, a statute merely as such is not necessarily law of the realm. Cf. Proclama- 
tions, 12 Co. 74, 76 (1611). The first recorded judicial application of the word 
“void” in relation to a statute seems to have been in the Annuity Case, in Frrz- 
HERBERT, ABRIDGMENT (Pasch. 27 Hen. VI (1450)), one of the precedents cited by 
Coke in support of the dictum. Its precise significance, however, in that connec- 
tion séems to have been uncertain to Coke himself. Coxx, op. cit. supra note 10, 
at 153-60. 

28 12 Co. 18 (c. 1607). 

29 7 Co. 1a, 14a (1609). 

30 McILwamn, op. cit. supra note 10, at 293-94, citing Moore 828 (1663). 
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islative power; but between the law declaring power of the 
ordinary courts and the like power of “the High Court of Parlia- 
ment.” ° 

There may have been a period when Coke, in view of the 
threatened deadlock between the king and the Houses, dreamed of 
giving the law to both through the mouths of the judges. . Other- 
wise it is difficult to account for such criticisms as that voiced by 
Ellesmere, the accumulation of which was a material factor in 
forcing Coke’s retirement from the Bench six years later. And 
further confirming this suspicion is, on the one hand, the obvi- 
ously gratuitous character-of the dictum, the case having been 
adequately disposed of on other grounds, and, on the other hand, 
Coke’s apparent effort later to effect a retreat from an untenable 
position. In Rowles v. Mason, decided in 1612, Coke stated that 
the common law “Corrects, Allows, and Disallows, both Statute 
Law, and Custom, for if there be repugnancy in Statute; or unrea- 
sonablenesse in custom, the Common Law Disallowes and rejects 
it, as appears by Doctor Bonhams Case... .”* This statement 
of the. matter seems to bring his own theory into line with 
Ellesmere’s. His later expressions in the Institutes are in the same 
tone. Indeed; :at one point he asserts, on the authority of Chief 
Justice Herle, a judge in the reign of Edward III, that an award 
by the High Court of Parliament is “the highest law that could 
be.”’ 32 

In brief, while Coke regarded the ordinary courts as peculiarly 
qualified to interpret and apply the law of reason, he also, finally 
at least, recognized the superior claims of the High Court of 





81 2 Brownl. 192, 198 (1612). He adds that “statute law .. . corrects, 


abridges, and explains the Common Law.” Notice also his expression in his © 


“Humble and Direct Answer” in explanation of a precedent used in Bonham’s 
Case: “and, because that this is against common right and reason, the common 
law adjudges the said act of parliament as to this point void” (italics mine). 2 
Bacon, Works 506. 

82 2 Co. Inst. 497-08. A still more decisive passage may be found in 4 id. 37; 
cf. 1 Bu. Comm. 91. See also Co. Inst. 272 (a)(b); ibid. 360(a), 381(b) ; 2 dd. 
148, 301; cf. 6 Bacon, ABripGMENT (6th ed. 1807) 383, 635, 643. I do not find, 
however, that Coke anywhere in the InstrruTEs says that a statute may be void 
in relation to “common right and reason,” though he does say that statutes con- 
trary to Magna Carta are, and that “ words of an act of Parliament must be taken 
in lawful and rightful sense.” 1 Co. Inst. 381(b). See also Coxe, op. cit. supra 
note 10, 154-55. 
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Parliament as a.Jaw declaring body. Indeed, as we shall see in a 
moment, his last years were especially devoted to asserting the 
competence of Parliament in this-respect. While the dictum un- 
covers one of the indispensable premises of the doctrine of 
judicial review, the other, that which rests on the principle of 
separation of powers, he still lacks. This, of course, is a matter 
to be treated later. 

A word should be added regarding the reception and transmis- 
sion of the dictum. Though there is no reference in Day v. 
Savadge ** to Bonham’s Case, Chief Justice Hobart’s words in the 
later case are doubtless an echo: “ Even an Act of Parliament, 
made against Natural Equity, as to make a Man Judge in his own 
Cause, is void in itself; for jura naturae sunt immutabilia and they 
are leges legum.” ** Thus Bracton—and ultimately Cicero — is 
brought to Coke’s support. In Captain Streater’s Case,*° decided 
in 1653, while the Barebones Parliament was in control, the dic- 
tum for the first time encountered the rising principle of legisla- 
tive sovereignty. Streater, who had been arrested on an order by 
the Parliament, applied for a writ of habeas corpus on the ground 
that such an order was not “law of the land” and so was void. 


He pleaded that, “ Parliaments ever made laws, but judges of the 
law judged by those laws.” The court answered: “ Mr. Streater, 
one must be above another, and the inferior must submit to the 
superior. ... If the Parliament should do one thing, and we do 
the contrary here, things would run round. We must submit to 


the legislative power. . . .” ** 


Yet even as late as 1701, we find Chief Justice Holt reaffirming 
the dictum, in the case of City of London v. Wood,” but not with- 





88 Hobart 85 (1614). 

34 Jbid, at 87a-87b. 

35 5 How. St. Tr. 365 (1653). 

86 Ibid. at 386. Meantime Finch, C. J., in his Law (1636), had surpassed the 
dictum in dogmatic assertion of the legal limits on Parliament’s powers. “ There- 
fore Lawes positive, which are directly contrary to the former [the law of reason] 
lose their force, and are no Lawes at.all. As those which are contrary to the 
law of Nature.” Fincu, Law (1636) bk. 1, c. 6, quoted by Pound, Common Law 
and Legislation (1908) 21 Harv. L. Rev. 391-92. In the Ship-Money case, Finch, 
C. J., advanced a similar doctrine in defence of the royal prerogative. “No 
act of parliament can bar a king of his regality.... Therefore acts of par- 
liament to take away his royal power in defence of the kingdom are void.” See 
Marrtanp, CoNnsTITUTIONAL History (1909) 299. 87 12 Mod. 678 (1701). 
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out significant ambiguity. At one point in his opinion, Holt says 
that the difference between a municipal by-law and an act of 
Parliament is “ that a by-law is liable to have.its validity brought 
in question, but an act of Parliament is not.” Yet he later adds: 






“ And what my Lord Coke says in Dr. Bonham’s Case in his 8 Coke 
is far from any extravagancy, for it is a very reasonable and true say- 







should be party and judge, or, which is the same thing, judge in his own 
cause, it would be a void act of Parliament; for it is impossible that one 
should be judge and party, for the judge is to determine between party 
and party. . . .” 38 ; 












What precisely does Holt mean by the word “ impossible ” here? 
Does he mean impossible without injustice; or does he mean 
impossible without logical absurdity — what Coke himself had 
termed “ repugnancy ”— and giving rise perhaps to something 
approaching physical impossibility? In the one case the restraint 
on the act of Parliament is still the higher law, in the other it is 
not. The question cannot be resolved further than to say that 
Holt, like Blackstone later, seems to be attempting to bridge the 
gap between two conflicting theories of law. As we shall see, these 
attempts furnished a useful prop to judicial review in its earlier 
American stages.*° 7 

From Holt’s time, the dictum finds no place in important judi- 
cial opinion in England; but it does find its way into the Digests 
and Abridgments of the time; works which are apt to be compre- 
hensive rather than critical. Through these works, as well as the 
Reports, it passed to America to join there the arsenal of weapons 
being accumulated against Parliament’s claims to sovereignty. 

In 1616 Coke, who had three years earlier been transferred 
from the Common Pleas to the King’s Bench, was dismissed as 
judge altogether. Four years later he was elected to the House of 
Commons, and there at once assumed the leadership of the grow- 
ing opposition to the Stuarts. In 1625 Charles succeeded James, 
and in 1627 occurred the arbitrary arrest by royal order of the 
Five Knights, giving rise in Parliament to the great Inquest on 
the Liberties of the Subject, and eventually to the framing of the 
































38 Tbid. at 687. 
39 Coxe, op. cit. supra note 10, 176-78, and c. 25. 
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Petition of Right.*° In all these proceedings the leading rdle fell 
. to Coke, and their general tendency is made clear in the quaint 
words of Sir Benjamin Rudyard, who expressed his great gratifica- 
tion to see “ that good, old, decrepit law of Magna Charta, which 
hath been so long kept in and lain bed-rid, as it were . . . walk 
abroad again.” ** Coke’s main objective was still the curbing of 
the royal prerogative, but the terms in which he expressed himself 
also assert the existence of constitutional limits to Parliament’s * 
power as well. Especially significant are his remarks on the clause 
“saving the sovereign power ” of the king which was at first at- 
tached to the Petition by the Lords. The question arising, “ what 
is Sovereign power,” a member quoted Bodin to the effect “ that 
it is free from any conditions ”; whereupon Coke arose and said: 


“This is magnum in parvo. . .. I know that prerogative is a part of 
the law, but ‘ Sovereign Power’ is no parliamentary word. In my 
opinion it weakens Magna Charta, and all the statutes; for they are 
absolute without any saving of ‘ Sovereign Power ’; and should we now 
add it, we shall weaken the foundation law, and then the building must 
needs fall. Take heed what we yield unto: Magna Charta is such a fel- 
low, that he will have no ‘ Sovereign.’ ” *? 


The words of Wentworth and Pym during the same debate were 
to like effect. The former said, ‘ These laws are not acquainted 
with ‘ Sovereign Power’”; while Pynf added that, far from being 
able to accord the king sovereign power, Parliament itself was 
“never possessed of it.”** Another noteworthy feature of the 
debate was the appearance in the course of it of the word “ uncon- 
stitutional ” in essentially its modern sense when used in political 
discussion.** 

In his Jnstitutes, Coke, still the embattled commoner, completes 
his restoration of Magna Carta as the great muniment of English 





40 2 HANSARD, PARLIAMENTARY History (1628) 262-366. 

41 Ibid. 335. 

42 Ibid. 356-57. 

43 Tbid. 

** The occasion was Serjeant Ashley’s expression of “ divine right ” sentiment. 
Ibid. 317. “The doctrine advanced by this gentleman seemed so unconstitutional 
that he was ordered into custody.” Ibid. 328-29. Chalmers in his Poxrricat An- 
NALs notes that the word “ unconstitutional ” was applied in New England to certain 


acts of Parliament in 1691. 1 New York Historican Society Coriecrions (1868) 
81, 









- even villeins, they being freemen as to all save their own lords.“ 
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liberties. It is called “‘ Magna Charta, not for the length or large- 
ness of it . . . but . . . in respect of the great weightiness and 
weighty greatness of the matter contained in it; in a few words, 
being the fountain of all the fundamental laws of the realm.” ** 
Declaratory of the common law, “ this Statute of Magna Charta 
hath been confirmed above thirty times.”** Judgments and 
statutes against it “shall be void.”*" Its benefits extend to all, 









And-what are these benefits? Especially they are the benefits of © 
the historical procedure of the common law, the known processes 
of the ordinary courts, indictment by grand jury, trial by “law of 
the land,” habeas corpus, security against monopoly, taxation by 
the consent of Parliament.*® Thus the vague concept of “com- 
mon right and reason” is replaced with a “law fundamental ” of 
definite content and traceable back to one particular document 
of ancient and glorious origin. 

And alongside Magna Carta in the pages of the Institutes 
stands “the High Court of Parliament,” Coke’s description of 
whose powers has been often interpreted as flatly contradicting 
his teachings regarding a “law fundamental.” “Of the power 
and jurisdiction of Parliament,” runs a famous passage, “for the 
making of laws in proceeding by bill, it is so transcendent and 
absolute, as it cannot be confined either for causes or persons 
within any bounds.” A century and a quarter later this same 
passage was to be quoted by Blackstone as expressing the notion 
of Parliamentary sovereignty.” Actually in Coke’s pages it 
has no such significance. As his own words indicate, he classifies 
Parliament as primarily a court, albeit a court which may make 
new law as well as declare the old; and what he is describing is 
not a power and jurisdiction which is entitled to override rights 
at will, though it is entitled to reach all “persons and causes.” ” 




























45 y Co. Inst. 81; 2 Hansarp, PARLIAMENTARY History 327. See also 2 Co. 
Inst. 57. 

46 1 id. 36, 81. 

47 See note 27, supra; also 4 BAcon, ABRIDGMENT (6th ed. 1807) 638. 

48 2 Co. Inst. 45. 

49 Ibid. 2-77, furnishing a general commentary on the charter. 

50 4 id. 36. 51 y Br. Comm. 160-61. 

52 McItwatn, Hich Court or PARLIAMENT 141 et seq.; also ibid. 312n.; 2 Co. 
Inst. 497-98; 2 HANSARD, PARLIAMENTARY History 271-312; PEASE, THE LEVELLER 
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Furthermore, the illustrations which he gives of Parliament’s 
“transcendent power and jurisdiction ” are not, by today’s stand- 
ards, instances of law-making at all, but of the exercise of a species 
of equity jurisdiction in individual cases which, while it may seem 
often to invade the rights of those most immediately affected, 
was apparently controlled by the motive of vindicating rights of 
others. 


“ Daughters and heirs apparent . . . may by act of Parliament_in- 
herit during the life of the ancestor. It may adjudge an infant or minor 
of full age. To attaint a man of treason after death. [To attaint a 
man during life was too ordinary a manifestation of Parliamentary 
authority to deserve, in Coke’s estimate, special mention.] To nat- 
uralize a mere alien, and make him a subject born. It may bastard a 
child that by law is legitimate, the father being a proved adulterer. 
To legitimize one that is illegitimate. . . .” ™* 


Clearly, what we have here exemplified is not legislative sov- 
ereignty, but rather entire absence of the modern distinction 
between legislation and adjudication. 

That Coke generally regards the cause of Parliament and that 
of the law as identical is altogether evident. Magna Cartc itself 
was of Parliamentary origin, and Parliament had iater forced 
more or less reluctant monarchs to confirm the charter no less than 
thirty-two times. ‘A Parliament,” he writes, “brings judges, 
officers and all men into good order. . . . [Note the inclusion of 
judges in this list.] Parliament and the Common Law are the 
principal means to keep greatness in order and due subjection.” * 

Coke’s contributions to the beginnings of American constitu- - 
tional law may be briefly summarized. First, in his dictum in 
Bonham’s Case he furnished a form of words which, treated apart 
from his other ideas, as it was destined to be by a series of judges, 
commentators, and attorneys, became the most important single 
source of the notion of judicial review. This is true even though 





Movement (1916) 43-45. “These two judgments in parliament by way of dec- 
laration of law, against which no man can speak.” See the Argument in Calvin’s 
Case in 2 Bacon, Works 179. 

53 4 Co. Inst. 36. 

5¢ 2 id. 626; 2 HaNsARD, PARLIAMENTARY History 246. For quaint compari- 
Sons of Parliament with a clock and with an elephant, see 4 Co. Inst. 2-3. 
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we of the present day can see that, in view of the universal subor- 
dination of the common law as such to statute law, judicial review 
_ grounded simply on “common right and reason” could not have 
survived. But, as if in anticipation of this difficulty, Coke came 
forward with his second contribution, the doctrine of a law funda- 
mental, binding Parliament and king alike, a law, moreover, em- 
bodied to great extent in a particular document and having a 
verifiable content in the customary procedure of everyday institu- 
tions. From his version of Magna Carta, through the English 
Declaration and Bill of Rights of 1688 and 1689, to the Bills of 
Rights of our early American constitutions the line of descent is 
direct; and if American constitutional law during the last half 
, ¢ century has tended increasingly to minimize the importance of 
aoa procedural niceties and to return to the vaguer tests of “ common 
right and reason,” the intervening stage of strict law was never- 
theless necessary. Lastly, Coke contributed the notion of Parlia- 
mentary supremacy under the law, which in time, with the dif- 
ferentiation of legislation and adjudication, became transmutable 
into the notion of legislative supremacy within a law subject to 
construction by the processes of adjudication. 
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IV 


It has become a commonplace that every age has its own pecu- 
| liar categories of thought; its speculations are carried on in a 
i vocabulary which those who would be understood by it must 
adopt, and then adapt to their own special purposes. Nowadays 
A intellectual discourse is apt to be cast in the mould of the evolu- 
i : tionary hypothesis. In the seventeenth and eighteenth centuries, 
the doctrine of natural law, with its diverse corollaries, furnished 
Vi the basic postulates of theoretical speculation. For this there 
i were several reasons; but our interest is naturally centered upon 
Is those which were especially operative in England. 

ih] The immense prestige of the natural law doctrine in the seven- 
| teenth and eighteenth centuries was due particularly to the work 
7 Of two men, Grotius and Newton. In erecting the law of nations 
} upon a natural law basis as a barrier against the current inter- 
i national anarchy, Grotius imparted to the latter a new solidity, 
as well as an immediate practicality such as it had never before 
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been able to boast. Yet even more important was Grotius’ re- 
vival of the Ciceronian idea of natural law, which served at one’ . 
stroke to clear the concept from the theological implications which 
it had accumulated during the Middle Ages and from any suspicion 
of dependence on ecclesiastical and Papal interpretation. Once 
again natural law is defined as right reason; and is described as at 
once a law of, and a law to, God. God himself, Grotius asserted, 
could not make twice two other than four; nor would his rational 
nature fail to guide man even though there were no God, or though 
‘God lacked interest in human affairs.°° And at this point New- 
ton enters the story.°° While modern science employs the - 
term “ natural law” in a‘sense that is alien and even hostile to 
its juristic use, the vast preponderance of deduction over ob- 
servation in Newton’s discoveries at first concealed this oppo- 
sition. His demonstration that the force which brings the apple 
to the ground is the same force that holds the planets in their 
orbits, stirred his contemporaries with the picture of a universe 
which is pervaded with the same reason which shines in man and is 
accessible in all its parts to exploration by man. Between a uni- 
verse “‘lapt in law” and the human mind all barriers were cast 


down. Inscrutable deity became scrutable nature. On this basis 
arose English deism, which, it has been wittily remarked, “ deified 
Nature and denatured God.” And one section of nature is 





55 y Grotius, De Jure Betti ac Pacts 1, 5, 10; Grotrus, ProLeEcoMENA (Whe- 
well ed. 1853) 11. Von Gierke finds a German precursor of Grotius in Gabriel 
Biel, who wrote in 1495: “ Nam si per impossibile Deus non esset, qui est ratio 
divina, aut ratio illa divina esset errans: adhuc si quis ageret contra rectam ra- 
tionem angelicam vel humanam aut aliam aliquam si qua esset: peccaret.” GIERKE, 
Attuusius (Zur. deutschen Staats u. Rechts Geschichte 1879-80) 74, n45. Re- 
lated to this question is the medieval controversy whether jus naturale is divine 
will (voluntas) or divine reason (ratio), whether God is a law-giver or a teacher 
working through the reason. GroTIUS, PROLEGOMENA 73, N.44. . 

56 See BecKER, THE DECLARATION OF INDEPENDENCE (1922) 40-53. 

57 Ibid. 51. “The eighteenth century, conceiving of God as known only 
through his work, conceived of his work as itself a universal harmony, of which 
the material and the spiritual were but different aspects.” Ibid. 52-53. Addison’s 
famous Hymn is a fine expression of the deistic cosmology. It is Pope, however, 
who condensed the deistic philosophy of history into a line: “ Whatever is, is right.” 
Essay on Man (1732) Ep. i, lL. 294. The theological classic of Deism is Butler’s 
AnaLocy, where Christianity is presented as “a promulgation of the law of nature 
.. . With new light . . . adapted to the wants of mankind.” 1 Butter, Works 
(Gladstone ed. 1897) 162. Note also Butler’s contention that “ miracles must not 
be compared to common natural events . . . but to the extraordinary phenomena 
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human nature and its institutions. With Newton’s achievement 
- at their back men turned confidently to the formulation of the 
inherently just and reasonable rules of Social and political rela- 
tionship. Entire systems were elaborated which purported to 
deduce with Euclidean precision the whole duty of man, both 
moral and legal, from a few agreed premises.** It was the discredit 
into which such systems ultimately fell that revealed the disparity 
between the two uses of the term “natural law” of which we 
today are aware—or should be.” ; 

The revived Ciceronian conception of natural law, extended 
and deepened by Newtonian science, furnishes, therefore, the 
general background of credibility against which the contemporary 
political applications of natural law have to be projected. But 
these political applications also bring into requisition certain new 
elements — new, that is to say, in the combinations in which they 
now appear. For it is always a question when theoretical notions 
are under consideration whether the term ‘“‘ néw ”’ is in strict pro- 





of nature.” Jbid. 181. The later and most extreme representatives of Deism, for 
example Voltaire and Jefferson, scouted miracles altogether, which led to their 
being termed “ atheists” and “ infidels.” 

58 See an interesting note in Dickinson, ADMINISTRATIVE JUSTICE AND SU- 
PREMACY OF LAW (1927) 115-18. See also the same writer’s reference to Domat, 
DickKInson, op. cit. supra 125n. Puffendorf took issue with Grotius’ contention 
that “there is not equal certainty to be met with in morals and mathematics.” 
1 Purrenporr, Law or Nature AND Nations (Spavan ed. 1716) 2,9. “ Principles 
of civil knowledge, fairly deduced from the law of nature.” WHsE, VINDICATION OF 
THE GOVERNMENT OF NEw ENGLAND CHURCHES (1860) 45. 

59 “Natural Law” in the sense of “the observed order of phenomena” has 
tended in recent years to crowd the earlier rationalistic conception to the wall, 
thus aiding the triumph of the idea of human and governmental law as an expres- 
sion solely of will backed by force. The nineteenth century was no stranger to the 
idea that there are factors of human behavior which Are obdurate to advantageous 
political control;-only such factors are ordinarily represented as of a non-rational 
nature and as having no necessary tendency to produce human justice. Savigny’s 
apotheosis of custom was an appeal to a natural law of this sub-rational or scien- 
tific type. So also were the confident pronouncements of the classical economists 
regarding the “laws of Political Economy.” So again were the characteristic 
preachments of Herbert Spencer concerning the proper field of governmental in- 
tervention, wherein is linked up, with an altogether shameless illogic, the notion of 
an automatic industrial organism to a revived theory of natural rights. Professor 
Duguit would also have us régard his “ social solidarity ” as a scientific datum. In 
fact, all these theories are only endeavors to dragoon science into the service of 
some variety or other of Utopism. Professor Duguit’s theory, for example, is only 
that of Locke stood on its head — nor’is this to question’ but that twentieth cen- 
tury conditions may demand this novel perspective. 
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priety admissible. Systems fall apart and new systems are assem- 
bled from the wreckage. Any serious turn of events is apt to 
produce a fresh coruscation of ideas, elevating some and sup- 
pressing others; but the contents of the kaleidoscope remain 
throughout much the same. And never was this observation 
better borne out. than by the political speculations of the six- 
teenth, seventeenth, and eighteenth centuries. These speculations 
contributed immensely to the shattering of the existing founda- 
tions of authority and in transferring authority to an entirely new 
basis. The particular ideas in which they dealt were, neverthe- 
less, for the most part, far from novel. Not a few of them are 
identifiable, in embryo at least, among the writings of the ancients; 
and nearly all of them had been stated with varying degrees of 
clarity before the Reformation. ° 

The conveyance of natural law ideas into American constitu- 
tional theory was the work preéminently — though by no means 
exclusively —of John Locke’s Second Treatise on Civil Govern- 
ment, which appeared in 1690 as an apology for the Glorious 
Revolution. The outstanding feature of Locke’s treatment of 
natural law is the almost complete dissolution which this concept 
undergoes through his handling into the natural rights of the in- 
dividual; or — to employ Locke’s own phrase, borrowed from the 
debates between Stuart adherents and Parliamentarians — into 
the rights of “ life, liberty, and estate.” °° The dissolving agency 
by which Locke brings this transformation about is the doctrine of 
the Social Compact, with its corollary notion of a State of Nature. 
Indeed, it is hardly an exaggeration to say that the only residuum 
which remains in the Lockian crucible from the original Ciceronian 
concept is the sanction which is claimed from natural law for 
the social compact, and at one point, he dispenses even with 
this. It thus becomes: of interest to inquire whence Locke de- 
rived his intense preoccupation with rights, as well as the form 
in which he chose to express them. 





60 2 DUNNING, History oF PonrricAL THEORIES (1923) 222, 346n. “Is it nota - 
common principle that the law favoureth three things, life, liberty, and dower. . . . 
This because our law is grounded,upon the law of nature. And these three things 
do flow from the law of nature... .” Bacon, Argument in Calvin’s Case in 2 
Bacon, Works 176. See also Hate, History or THE Common Law (1779) § 13: 
“Of the Rights of the People or Subject,” where it is said these are protected ac- 
cording to their “lives, their liberties, their estates.” 
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A recent effort has been made to refer Locke’s system to Cal- 
vinistic premises; “ but if it is meant that the outstanding fea- 
tures of Locke’s political thinking are traceable to Calvin himself, 
the thesis falls of its own weight. Calvin knows nothing of the 
social compact — he rests civil authority on the basis of divine 
right. Far from being an apologist for revolution, he in general 
teaches non-resistance. The doctrine of the sovereignty of God 
which looms so large in his pages bears not the faintest analogy to 
anything in Locke; and the doctrine of election with its undemo- 
cratic implications is entirely antithetical to Lockian optimism.® 
The founder of the Geneva theocracy, who burned Servetus at the 
stake, and the author of the Letters on Toleration have little 
in common. 

It is evident that certain important distinctions have been over- 
looked. The entire Protestant moyement with its emphasis on 
the priesthood of the individual believer was permeated with in- 

* dividualistic implications; but before these could come to effective 
political expression, they had to be released from the very medi- 
evalism which Calvinism seems at the outset to have been prin- 
cipally bent on restoring.** Fortunately for its ultimate reputa- 
tion in the history of political thought, Calvinism found itself much 
more frequently than not in the position of a religious minority 
subject to persecution. Its adherents were consequently forced 





61 Foster, International Calvinism through John Locke and the Revolution of 
1688 (1927) 32 Am. Hist. REv. 475. 

62 2 DUNNING, op. cit. supra note 60, 26 et seg.; 2 MacKinnon, History oF 
Mopern Liperty (1906) 147-53. “It is, however, the disciples of Calvin, rather 
than the master himself, who advanced the theory of resistance, and Calvin’s atti- 
tude was more authoritarian than that of Luther. Luther’s intolerance was merely 
that of an enthusiast, Calvin’s was that of a strong ruler, who dislikes all obstacles 
in the way of a uniform system. Calvin’s bigotry was that of a lawyer or an 
inquisitor, Luther’s that of a preacher or a schoolboy.” Ficcis, Gerson To GroTIus 
(1916) 138. Calvinism “certainly did not favour individual liberty; but it was 
opposed in theory to secular interference, and by its own methods to monarchical 
power. Hence in spite of itself Calvinism ‘in France, in the Netherlands and Scot- 
land became either in the world of thought or in that of practice the basis of 
modern liberty.” Ibid. 155-56. Calvin’s chief service to liberty, by way of theory, 
was shunting “ sovereignty ” off to heaven. This helped to keep the ground clear 
for popular sovereignty once the theocrats were disposed of. The Jesuits, oper- 
ating from different premises, performed a similar service by emphasizing the 
secular character of political authority. 

68 Ficcis, op. cit. supra note 62, at 21-22. 
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either to adopt Calvin’s own teaching of non-resistance, or to de- 
velop a type of political theory that countenanced resistance, and 
many of them took the latter route. That is to say, because of the 
actual situation of Calvinism, certain Calvinists developed doc- 
trines of political liberalism, as for that matter did also cer- 
tain Catholic writers of the same era. As Dr. Figgis has 
put it, “ Political liberty is the residuary legatee of ecclesiastical 
animosities.” °° F 

Nor is this to disparage Locke’s indebtedness to such fore- 
runners, which was indeed immense. For taking up the thread of 
later medieval political thought at the point where it had been 
broken off by Machiavelli and Bodin, to say nothing of Luther 
and Calvin, they at once revived the postulates of popular sov- 
ereignty which underlay Roman law and institutions and sup- 
plemented these by principles adapted from the matured Roman 
law of private contract.** Yet, this concession made, it still re- 
mains true that the contact of Locke’s system with the writers” 
alluded to is indirect, and through a question which they left 
unsolved rather than through those they purported to answer. 
Sixteenth century liberalism rested its case largely on the notion 
of an original compact between governors and governed, between 
rulers and the people.’ The question inevitably emerged: Who 
are “the people,” and how did they become an entity capable 
of contracting? 

Locke’s own answer to these questions springs from a threefold 
rootage. Its primary source was English legal tradition as illus- 
trated in Fortescue and Coke, the entire emphasis of which has 
always been on rights of the individual rather than on rights of 
the people considered in the mass.** The latter, indeed, was suf- 
ficiently provided for in Parliament. A second source was Eng- 





64 2 DUNNING, OP. cit. supra note 60, at 67 et seq., also C. 4. 

65 Ficcis, op. cit. supra note 62, at 118. 

66 2 DUNNING, OP. cit. supra note 60,'c. 2; Goocn, ENcLIsH Democratic IpEas 
IN THE SEVENTEENTH CENTURY (1898) Intro. and c.1. On the doctrine of popular 
sovereignty in the later Middle Ages, see GreRKE, ALTHUSIUS 69 and n.36; 
GrerKE, Po.iricaL THEORIES OF THE Mippte Aces (Maitland tr. 1922) 37-40; 
Ficcts, op. cit. supra note 62, at c. 2. 

87 2 DUNNING, op. cit. supra note 60, at 79. ; 

88 See Corwin, The “ Higher Law” Background of American Constitutional 
Law (1928) 42 Harv. L. Rev. 149, 180, for Fortescue’s anticipation of Locke. 
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lish Independency, which was in turn the direct outgrowth of 
Luther’s doctrine of the priesthood_of the individual. For in a 
period in which religious and political controversy were so closely 
involved with each other as in seventeenth century England, ideas 
developed in the one forum were easily and inevitably trans- 
ferred to the other. Finally, Locke himself would have been the 
first to own his indebtedness to Grotius and Puffendorf* and so 
ultimately to Cicero; while his citations of ‘‘ the judicious Hooker,” 
a still earlier apostle of the Ciceronian revival, outnumber those 
to any other writer. The first and last of these sources need only 
to be cataloged. The second, however, demands some further 
comment. FP 

The leader of the, extreme sect of the Independents, called the 
Levellers, was John Lilburne, a veritable ragamuffin, in whose 
writings the concern of his highly ,respectable successor, Locke, 
for “‘ property ” is replaced by demands for the “ natural rights ” 
of freedom of conscience and expression,.and to political equal- 
ity °°— demands which even in the deepest dungeons he seems 
never to have lacked pen and ink to indite. The political chef 
d’oeuvre of Independency was the famous Agreement of the 
People of 1647, which was an effort to give concrete realization 
to the principle of the Social Compact.” 

In America the filiation of Independency with the Social Com- 
pact philosophy can be traced at a still earlier date in connection 
with the Pilgrim foundation of Plymouth. The-expedition com- 
prised John Robinson’s Scrooby congregation, of which a con- 
temporary critic wrote: “ Do we not know the beginnings of his 
Church? that there’was first one stood up and made a covenant, 
and then another, and these two joyned together, and so a third, 
and. these became a church, say they.”*’ And the procedure 





69 “When a young Gentleman has pretty well digested Tully’s Offices, and 
added to it Puffendorff de Officio Hominis & Civis, it may be seasonable to set him 
upon Grotius de Jure Belli & Pacis; or, which perhaps is the better of the two, 
Puffendorff de Jure naturali & Gentium; wherein he will be instructed in the natu- 
ral Rights of man and the Originals and Foundations of Society and Duties result- 
ing from thence... .” 3 Locke, Worxs (1823) 84, quoted in the introduction to 
Fortescug, De Laupisus Lecum Ancria® (Gregor ed. 1775) xx. 

70 2 DUNNING, Op. cit. supra note 60, 234 et seg.; Goocn, op. cit. supra note 60, 
141-46, 200-03, 253-56; Pease, THE LEVELLER MovEMENT (1916) passim. 

71 2 DUNNING, op. cit. supra note 60, 238. The agreement was greatly modified 
in 1648 and further so in 1649. 72 Davis, JoHN RosiInson (1903) 48. 
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which, under the sanction of God, was effective to produce a. 
church, could also be availed,of under the same sanction to pro- 
duce a commonwealth, as was shown in the famous Mayflower © 
Compact: . 


“Tn the name of God, Amen. We whose names are underwritten, the | 
loyall subjects of our dread soveraigne lord, King James . . . doe by 
these presents solemnly and mutualy in the presence of God, and one of 
another, covenant and combine oursselves togeather into a civill body 
politick, for our better ordering and preservation . . . and by vertue 
hearof to enacte, constitute, and frame such just and equall lawes, ordi- 
nances, acts, constitutions, and offices, from time to time, as shall be 
thought most meete and convenient for the general good of the Colonie, 
unto which we promise all due submission and obedience.” 


Thus, more than two generations before Locke’s Second Treatise, 
a social compact was conceived as supplying the second per- 
manent government within what is now the United States. 
Whereas with Locke the ultimate basis of authority is supplied 
by natural law, here it is supplied by God. We shall observe pres- 
ently how the rapprochement between the two er sec mad was: ef- 
fected by eighteenth century Deism. 

A generation later, though still more than a generation before 
the appearance of Locke’s Treatise, we find another Independent, 
Thomas Hooker of Connecticut, proffering the theory of contract 
as explanatory of all human association. : 


“ Every spiritual or ecclesiastical corporation receives its being from a 
spiritual combination . . . there is no man constrained to enter into 
such a condition, unless he will; and he that will enter, must also will- 
ingly bind and engage himself to each member of that society to pro- 
mote the good of the whole, or else a member actually he is not.” ™ 


Though Hooker is here speaking of “ ecclesiastical corporations,” 
the Fundamental Orders of ‘Connecticut of 1639, whereby the 
inhabitants of the three towns did “ assotiate and conjoyne ” 





78 MacDonatp, DocuMENTARY Source Book or AMERICAN History (1920) 
19. 

74 Wacker, Lire or THomas Hooxer (1891) 124-25. I am indebted for this 
and the reference in note 72, to my friend, Professor W. S. Carpenter. 
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themselves “‘ to be as one Publike State or Commonwelth,” em- 
bodies his political application of the same thought.” Nor is this 
‘the only significance of the Fundamental Orders. Taken along 
with the Agreement of the People a decade later, it shows the 
powerful, ineluctable necessity felt by those who held the com- 
pact theory for placing governmental institutions on a docu- 
mentary basis. 

One other predecessor of Locke must be mentioned before turn- 
ing more particularly to the Second Treatise, Thomas Hobbes, 
author of the Leviathan. It is usual to contrast these two writers, 
but they also have much in common, and in relation to American 
constitutional theory, their contributions are often complementary 
rather than contradictory. For if Locke shares with Coke the 
paternity of American constitutional limitations, Hobbes’s em- 
phasis upon the salus populi is a definite forerunner of the mod- 
ern doctrine of the police power, as well as a clear prophecy of 
legal tendency even in a constitutional state when conditions of 
emergency menace public order. Hobbes is at the outset as 
thoroughly individualistic as Locke, and the prosecution by the 
individual of his own interest is as much his objective as it is 
Locke’s. Both Hobbes and Locke also agree in dispensing with 
the governmental contract; but whereas a sovereign law-making 
body is the direct outcome of the social compact with Hobbes, 
with Locke it is the corporate majority, which then determines the 
form of government. 

Where Hobbes and Locke part company is in their view of the 
state of nature, that is to say, in their view of human nature 
when not subjected to political control. Hobbes, a timid man who 
had been called upon to witness stern events, pictures the state 
of nature as one of “ force and fraud,” in which “every man is 
to every man a wolf.” *® Locke, who was perhaps of a more 
robust type, and at any rate wrote amid happier surroundings, 
depicts the state of nature as in the main an era of “ peace, 
good will, mutual assistance, and preservation,” in which the 
“ free, sovereign ” individual is already in possession of all val- 
uable rights, though from defect of “ executive power ” he is not 
always able to make them good or to determine them accurately 





75 MacDona_p, op. cit. supra note 73, 36-39. 
76 Hosses, LEVIATHAN (1651) c. 13. 
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in relation to the like rights of his fellows.” And from this dif- 

ference flow all the others. With Hobbes a dissolution of govern- 

ment is substantially a dissolution of society; with Locke it is not, | 
society having existed before government. With Hobbes natural 

law and civil law are coextensive; that is to say, “ when a com- 

monwealth is once settled, then are they [natural laws] actually 
laws, and not before.”** With Locke, natural law approximates 

to positive law from the first, while even after the establishment 

of government,. popular interpretation of natural law is the ulti- 

mate test of the validity of civillaw. Thus Hobbes becomes, more 

or less in spite of himself, the founder of the Positive School of 

Jurisprudence, which traces all rights to government and regards 

them simply as implements of public policy. Locke, on the other 

hand, regards government as creative of no rights, but as strictly 

fiduciary in character, and as designed to make more secure and 

more readily available rights which antedate it and which would 

survive it. : 

The two features of the Second Treatise which have impressed 
themselves most definitely upon American constitutional law are 
the limitations which it lays down for legislative power and its 
emphasis on the property right. The legislature is the supreme 
organ of Locke’s commonwealth, and it is upon this supremacy. 
that he depends in the main for the safeguarding of the rights of 
the individual. But for this very reason legislative supremacy is 
supremacy within the law, not a power above the law. In fact, 
the word “ sovereign ” is never used by Locke in its descriptive 
sense except in reference to the “ free, sovereign ” individual in 





77 Locke, SECOND TREATISE ON Crvit GovERNMENT (Everyman’s ed. 1924) c. 
2, 118. - 

78 Hoppes, LEvIATHAN c. 26. “ ‘Civil law,’ is to every subject, those rules, 
which the commonwealth hath commanded him, by word, writing, or other suffi- 
cient sign of the will, to make use of, for the distinction of right and wrong; that 
is to say, of what is contrary and what is not contrary to the rule.” Ibid. c. 26. 
In the face of this definition of “ right,” Hobbes, in order to base his common- 
wealth on contract, asserts that “ when a covenant is made, then to break it is 
‘unjust’; and the definition of ‘injustice’ is no other than ‘the not performance 
of covenant.’” Ibid. c. 15. Nor does Locke escape a contradiction of a ditferent 
sort. The Seconp TREATISE ON Civit GovERNMENT is founded on conceptions not 
drawn from experience, whereas the object of the Essay Concerninc Human Un- 
DERSTANDING is to discredit such ideas. 1 STEPHEN, HorAE SABBATICAE (1892) 150 
in Carpenter, Introduction to LOCKE, op. cit. supra note 77, at xvii. 
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the state of nature. In detail, the limitations which Locke speci- 
fies to legislative power are the following: * First, it is not arbi- 
trary power. Not even the majority which determines the form 
of the government can vest its agent with arbitrary power, for the 
reason that the majority right itself originates in a delegation by 
free sovereign individuals who had “in the state of nature no 
arbitrary power over the life, liberty, or possessions” of others, 
or even over their own. In this caveat against “ arbitrary power,” 
Locke definitely anticipates the modern latitudinarian concept of 
due process of law. 

“ Secondly, the legislative . . . cannot assume to itself a power 
to rule by extemporary, arbitrary decrees, but is bound to dis- 
pense justice and decide the rights of the subject by promulgated 
standing laws, and known authorised judges”; nor may it vary 

“the law in particular cases, but there must be one rule for rich 
and poor, for favorite and the ploughman. In this pregnant pas- 
sage, Locke foreshadows some of the most fundamental proposi- 
tions of American constitutional law: Law must be general; it 
must afford equal protection to all; it may not validly operate 
retroactively; it must be enforced through the courts — legisla- 
tive power does not include judicial power. 

Thirdly, as also follows from its fiduciary character, the legis- 
lature “ cannot transfer the power of making laws to any other 
hands: for it being but a delegated power from the people, they 
who have it cannot pass it over to others.” More briefly, legis/a- 
tive power cannot be delegated. 

Finally, legislative power is not the ultimate power of the com- 
monwealth, for “the community perpetually retains a supreme 
power of saving themselves from the attempts and designs of any- 
body, even their legislators, whenever they shall be so fcolish or 
so wicked as to lay and carry on designs against the liberties and 
properties of the subject.” So while legislative supremacy is the 
normal sanction of the rights of men, it is not the final sanction. 
The identical power which was exerted against James II would in 
like case be equally available against Parliament itself.*° 

Locke’s bias in favor of property is best shown in the fifth 





79 Of the Extent of the Legislative Power in LOCKE, op. cit. supra note 77, at c. 
II, 183 et seq. 
80 LockE, op. cit. supra note 77, at c. 19, 224. 
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chapter of the Treatise, where he brings the labor theory of value 
to the defense of inequality of possessions, and endeavors to show 
that the latter is harmonious with the social compact. His course 
of reasoning is as follows: All value, or almost all, is due to labor; 
and as there were different degrees of industry, so there were apt 
to be different degrees of possession. Yet most property, in those 
early days, was highly perishable, whence arose a natural limit 
to the accumulation of wealth, to wit, that no man must hoard up 
more than he could make use of, since that would be to waste 
nature’s bounty. Nevertheless, “the exceeding of his just 
property ” lay, Locke is careful to insist, not “ in the largenéss of 
his possession, but the perishing of anything uselessly in it.” 
Accordingly, when mankind, by affixing value to gold, silver, and 
other imperishable but intrinsically valueless things for which 
perishable commodities might be traded, made exchanges possi- 
ble, it thereby, as by deliberate consent, ratified unequal posses- 
sions; and the later social compact did not disturb this covenant.* 

So, having transmuted the law of nature into the rights of men, 
Locke next converts these into the rights of ownership. The 
final result is to base his commonwealth upon the balanced and 
antithetical concepts of the rule of the majority and the security 
of property. Nor, thanks to the labor theory of value, is this the 
merely static conception that at first consideration it might seem 
tobe. Taken up a century later by Adam Smith, the labor theory 
became the cornerstone of the doctrine of Jaissez faire.** It thus 
assisted to adapt a’ political theory conceived in the interest of a 
quiescent landed aristocracy to the uses of an aggressive indus- 
trial plutocracy. By the same token, it also assisted to adapt a 
theory conceived for a wealthy and civilized community to the 





81 Of Property, ibid. c. 5, 129. Locke uses the term “ property ” with various 
degrees of precision. In Chapter 5 he is thinking of things with exchangeable 
value. In Chapter 7 he uses the word to cover “life, liberty, and estate.” In 
A Letter on Toleration he says that the commonwealth exists to promote “ civil 
interest,” and “ civil interest I call life, liberty, inviolability of Body, and the 
Possession of such outward things as Money, Lands, Houses, Furniture, and the 
like.” 2 Locke, Works (1823) 239, quoted by Lasx1, Grammar oF Poxirics 
(1925) 181. 

82 Carey, HARMONY OF INTERESTS, AGRICULTURAL, MANUFACTURING AND Com- 
MERCIAL (1872). Henry C. Carey attempts an application of Smith’s theory to 
American conditions in favor of a protective tariff. 
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exactly opposed conditions of life in a new and undeveloped coun- 
try. Ina frontier society engrossed in the conquest of nature and 
provided with but meagre stimulation to artistic and intellectual 
achievement, the inevitable index of success was accumulation, 
and accumulation did, in fact, represent social service. What is 
more, the singular affinity which Calvinistic New England early 
discovered for Lockian rationalism is in some measure explicable 
on like grounds. The central pillar of Calvinism was the doctrine 
of election. It goes without saying that all who believed this 
dogma also believed themselves among the elect; yet of this what 
better, what more objective evidence than material success? 
Locke himself, it may be added, was a notable preacher of the 
gospel of industry and thrift.** 

Two other features of Locke’s thought deserve brief comment. 
The first is his insistence upon the “ public good” as the object 
of legislation and of governmental action in general. It should 
not be supposed that this in any way contradicts the main trend 
of his thought. Rather he is laying down yet another limitation 
on legislative freedom of action.** That the public good might 

_not always be compatible with the preservation of rights, and 
especially with the rights of property, never once occurs to him. 
A century later the possibility did occur to Adam Smith, and was 
waived aside by his “harmony of interests” theory. Also the 
dimensions which Locke assigns to executive prerogative are, in 
view both of the immediate occasion for which he wrote and of his 





83 Foster, supra note 61, at 486. See also Roprnson, Case or Louis THE 
ELEVENTH AND Oruer Essays (1928) ; Weber, Protestantische Ethick u. der “ Geist” 
des Kapitalismus (1904) 30 ArRcHIV FUR SOZIAL-WISSENSCHAFT U. SozIAL PoLitTIxK 
1-54; (1905) 21 id. 1-110; SoMBART, QUINTESSENCE OF CAPITALISM (1915) 257- 
62; and Tawney, Puritanism and Capitalism (1926) 46 New Repustic 348. Puri- 
tanism has been not inaptly characterized as “ a religious sublimation of the virtues 
of the middle class.” Puritan abhorrence of beauty and amusement necessarily led 
to concentration on the business of money-getting; and the belief of the Puritans 
that they were “ chosen people ” worked to the same end, for it turned their at- 
tention to the Old Testament, where the idea that prosperity is proof of moral 
worth is repeatedly presented. Nor is the New Testament devoid of such ideas. 
Compare the parable of the Talents, MatrHEw xxv, 29; also Romans xii, 11; and 
see especially the texts from Baxter, CuristiAN Directory, quoted by Rosinson, 
loc. cit. supra. 

84 “ Their [the legislature’s] power, in the utmost bounds of it, is limited to the 
public good of the society.” Lockr, SEcoNp TREATISE ON Crvit GOVERNMENT C. IT, 
§ 135; cf. $§ 89, 110, 134, 142, 158 with §§ 124, 131, 140. 
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he writes: 


“ Where the legislative and executive power are in distinct hands (as 


they are in all moderated monarchies and well-framed governments), - 


there the good of the society requires, that several things should be left 
to the discretion of him that has the executive power: for the legislators 
not being able to foresee, and provide by laws, for all that may be useful 
to the community, the executor of the laws, having the power in his 
hands, has by the common law of nature a right to make use of it for the 
good of the society, in many cases, where the municipal law has given 
no direction, till the legislative can conveniently be assembled to pro- 
vide for it; Many things there are, which the law can by no means pro- 
vide for; and those must necessarily be left to the discretion of him 
that has the executive power in his hands, to be ordered by him as the 
public good and advantage shall require: nay, it is fit that the laws 
themselves should in some cases give way to the executive power, or 
rather to the fundamental law of nature and government — viz., That as 
much as may be, all the members of the society are to be preserved.” *° 


Extrication from the trammels of a too rigid constitutionalism 
through a broad view of executive power is a device by no means 
unknown to American constitutional law and theory. 

Locke’s contribution is best estimated in relation to Coke’s. 
Locke’s version of natural law not only rescues Coke’s version of 
the English constitution from a localized patois, restating it in the 
universal tongue of the age, it also supplements it in important 
respects. Coke’s endeavor was to put forward. the historical pro- 
cedure of the common law as a permanent restraint on power, and 
especially on the power of the English crown. Locke, in the limi- 
tations which he imposes on legislative power, is looking rather to 
the security of the substantive rights of the individual — those 
tights which are implied in the basic arrangements of society at 
all times and in all places. While Coke rescued the notion 
of fundamental law from what must sooner or later have proved a 
fatal nebulosity, yet he did so at the expense of archaism. Locke, 
on the other hand, in cutting loose in great measure from the his- 
torical method of reasoning, opened the way to the larger issues 
with which American constitutional law has been called upon to 





85 LockKE, op. cit. supra note 84, “ Of Prerogative,” c. 14, § 159. 
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“constitutionalism,” not a little astonishing. On this matter 
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grapple in its latest maturity. Without the Lockian or some 
similar background, judicial review must have atrophied by 1890 
in the very field in which it is today most active; nor is this to 
forget his emphasis on the property right. Locke’s weakness is 
on the institutional side. While he contributed to the doctrine of 
judicial review, it was without intention; nor does he reveal any 
perception of the importance of giving imperative written form to 
the constitutional principles which he formulated. The hard- 
fisted Coke, writing with a civil war ahead of him instead of be- 
hind him, was more prescient. 


V 


The influence of higher law doctrine associated with the names 
of Coke and Locke was at its height in England during the period 
when the American colonies were being most actively settled, 
which means that Coke had, to begin with, the advantage since he 
was first on the ground. “The presence of Coke’s doctrines in the 
colonies during the latter two-thirds of the seventeenth century 
is widely evidenced »y the repeated efforts of colonial legisla- 
tures to secure for*'their constituencies the benefits of Magna 
Carta and particularly of the twenty-ninth chapter thereof. Be- 
cause of the menace they were thought to spell for the preroga- 
tive, the majority of such measures incurred the royal veto.** In 
point of fact, since the “law of the land” clause of chapter 
twenty-nine was interpretable as contemplating only law which 
was enacted by the colonial legislature, the menace went even 
further. Clothed with this construction, chapter twenty-nine af- 
forded affirmation not only of rights of the individual, but also of 
local legislative autonomy.*’ The frequently provoked discus- 
sion of such matters, moreover, served to fix terminology for the 
future moulding of thought. Magna Carta became a generic 
term for all documents of constitutional significance, and thereby 
a symbol and reminder of principles binding on government. 

But more specific evidence of Coke’s influence also occurs dur- 





86 For details, see HAzELTINE, Macna Carta COMMEMORATION Essays (1917) 
191-201. Mort, Due Process or Law (1926) cc. 1, 6, adds some further items. 

87 HAZELTINE, loc. cit. supra note 86, at 195. 

88 Ibid. 199-200. 
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ing this period. One such instance is furnished by the opinion 
of a Massachusetts magistrate in 1657 holding void a tax by the 
town of Ipswich for the purpose of presenting the local minister 
with a dwelling house. Such a tax, said thé magistrate, “to take 
from Peter and give it to Paul,” is against fundamental law. “ If 
noe kinge or Parliament can justly enact or cause that one man’s 
estate, in whole or in part, may be taken from him and given to 
another without his owne ‘consent, then surely the major part 
of a towne or other inferior powers cannot doe it.” *° An opinion 
of the attorney general of the Barbados, rendered ‘sometime dur- 
ing the reign of Anne, which held void a paper money act because 
it authorized summary process against debtors, is of like import. 
The entire argument is based on chapter twenty-nine of Magna 
Carta and “common right, or reason.” *° Evidence of the per- 
sistence of the dictum in Bonham’s Case also crops up outside 
New England now and then, even before its notable revival by 
Otis in his argument in the Writs of Assistance Case.” As late as 
1759 we find a New York man referring quite incidentally to “a 
Judicial power of declaring them [laws] void.” ** The allusion is 
inexplicable unless it was to Coke’s “ dictum.” 

If the seventeenth century was Coke’s, the early half of the 
eighteenth was Locke’s, especially in New England. After the 
Glorious Revolution the migration to America of important Eng- 
lish-elements ceased. Immediate touch with political develop- 
ments in the mother country was thus lost. The colonies were 
fain henceforth to be content for the most part with the stock of 
political ideas already on hand; and in fact these met their own 
necessities, which grew chiefly out of the quarrels between the gov- 
ernors and the assemblies, extremely well. And along with this 
comparative isolation from new currents of thought in the mother 
country went the general intellectual poverty of frontier life itself. 
There were few books, fewer newspapers, and little travel. But 
one source of intellectual stimulation for the adult there was, one 
point of contact with the.world of ideas, and that was the sermon. 


». 
. 





89 2 HutcHinson, Papers (Prince Soc. Pubs. 1865) 1-25. 
90 2 CHatmMeERS, Opinions OF Eminent Lawyers (1814) 27-38, especially at 
30. 
91 See Mott, Due Process or Law 91, n.19. 
®2 2 New Yorxk Historicar Socrery CoLiections (1869) 204. 
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Through their election sermons in particular and through con- 
troversial pamphlets, the New England clergy taught their flocks 
political theory, and almost always this was an elaboration upon 
the stock of ideas which had come from seventeenth century Eng- 
land. The subject has been so admirably treated in a recent 
volume that it is here mecessary only to record some of the out- 
- standing facts.** ak 

After the Bible, Locke was the sDliclaal authority relied on 
- by the preachers to bolster up their political teachings, although 
Coke, Puffendorf, Sydney, and later’ on some others were also 
cited. The substance of the doctrine of these discourses is, except 
at two points, that of the Second Treatise. Natural rights and 
the social compact, government bounded by law and incapable of 
imparting legality to measures contrary to law, and the right of 
resistance to illegal measures all fall into their proper place. One 
frequent point of deviation from the Lockian model is the reten- 
tion of the idea of a compact between governed and governors; 
that notion fitted in too well with the effort to utilize the colonial 
charters as muniments of local liberty to be discarded.** The 
other point of deviation from Locke is more apparent than real, 
for all these concepts are backed up by religious sanction. Yet to 
the modern reader the difference between the Puritan God of the 
eighteenth century and Locke’s natural law often seems little 
more than nominal. ‘‘ The Voice of Nature isthe Voice of God,” 
asserts one preacher; “reason and the voice of God are one,” is 
the language of another; “Christ confirms the law of nature,” is 
the teaching of a third.*” The point of view is thoroughly deistic; 
reason has usurped the place of revelation, and without affront 
to piety. 

Nor should it be imagined that all this teaching and preaching 
on political topics took place im vacuo —in deliberate prepara- 
tion, as it were, for a great emergency as yet descried only by 
the most perspicacious. Much of it was evoked by warm and 
bitter controversy among the New England congregations them- 


83 Batpwin, THE New ENGLAND CLERGY AND THE AMERICAN REVOLUTION 
(1928). 

94 The same fact may also account for John Wise’s preference for Puffendorf 
over Locke, though this may be due to his having had a copy of the former and 
not of the latter. 

95 BALDWIN, op. cit. supra note 93, 29n., 43, 73n. See also note 57, supra. 
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selves. One such controversy was that which arose in the sec- 
ond decade of the eighteenth century over the question whether 
the congregations should submit themselves to the governance 
of a synod. Even more heated was the quarrel which was pro- 
duced by the great awakening consequent on the preaching of 
George Whitefield in 1740. Whitefield’s: doctrine was distinctly 
and disturbingly equalitarian. A spirit of criticism of superiors: 
by inferiors, of elders’ by juniors ensued from it; while, at the 


same time the intellectual superiority of the clergy was menaced’ 


by the sudden appearance of a great crop of popular exhorters. 
Men turned again to Locke, Sydney, and others, but this time in 
order to discover the sanctions of authority rather than its limi- 
tations. Still some years later the outbreak of the French and 
Indian Wars inspired a series of sermons extolling English lib- 
erty and contrasting the balanced constitution of England with 
French tyranny, sermons in which the name of Montesquieu was 
now, joined with that of Locke.” 

This kind of preaching was not confined to New England, nor 
even to dissenting clergymen. Patrick Henry from his eleventh 
to his twenty-second year listened to.an Anglican preacher who 
taught that the British constitution was but the “ voluntary com- 
pact of sovereign and subject.” Henry’s own words later were 
“government «is,.a. conditional compact between king and peo- 
ple . . . violatiomof the covenant by either party discharges the 
other from obligation ”; °° and more than half of the signers of the 
Declaration of»Independence were members of the Church of 
England.” It is also an important circumstance that the famous 
Parson’s Cause, i in which Henry participated as the champion of 
local liberty, was pending in Virginia from 1752 to 1758, helping 
to bring the people of Virginia during the period face to face with 
fundamental constitutional questions.*°° ‘On a small scale, the 





%6 Ibid. cc. 5-6. 

97 Ibid. 88-89. 

°8 Van Tyne, Influence of the Clergy on the American Revolution (1913) 14 
Am. Hist. REv. 49. 

®® Letter of G. MacLaren Brydon, N. Y. Times, May 30, 1927, citing Perry, 
THE Fair OF THE SIGNERS OF THE DECLARATION OF INDEPENDENCE (1926). All the 
signers from the Southern Colonies except one from Maryland (a Catholic) and 
one from Georgia were Anglicans. 

- 100 Scott, The Constitutional Aspects of the “ Parson’s Cause” (1916) 31 Pot. 
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whole episode illustrates the clash of political theories which lay 
back of the American Revolution.” *** And meantime the first 
generation of the American bar was coming to maturity — stu- 
dents of Coke, and equipped to bring his doctrines to the support 
of Locke should the need arise.**” 

The opening gun df the controversy leading to the Revolution 
was Otis’ argument in 1761 in the Writs of Assistance Case,’ 
which, through Bacon’s and Viner’s Abridgments, goes straight 
back to Bonham’s Case. Adams’ summary of it reads: “ As to 
acts of Parliament. An act against the Constitution is void: an 
Act against natural Equity is void: and if an Act of Parliament 
should be made, in the very words of the petition, it would be void. 
The Executive Courts must pass such Acts into disuse. — 8 Rep. 
118, from Viner.” *** “Then and there,” exclaims Adams, “ the 
child Independence was born.” *°** Today he must have added 
that then and there American constitutional law was born, for 
Otis’ contention goes far beyond Coke’s: an ordinary court may 
traverse the specifically enacted will of Parliament, and its con- 
demnation is final. 

The suggestion that the local courts might be thus pitted against 
an usurping Parliament in defence of “ British rights,” served to 
_ bring the idea of judicial review to the very threshold of the first 

American constitutions, albeit it was destined to wait there 
unattended for some years. Adams himself in a plea before the 
Governor and Council of Massachusetts, turned Otis’ argument 
against the Stamp Act,**® while a Virginia county court actually 





~s 
Scr. Q. 558 et seg. The controversy evoked much talk of “void laws,” though 
from the clerical party and with reference to acts of the Virginia Assembly. 

101 Jbid. 577. 

102 WarrEN, History oF THE AMERICAN Bar (1911) cc. 2-8; Lecky, AMERI- 
can RevoLutTion (Woodburn ed. 1922) 15-16. 

103 Quincy (Mass. 1761) 51-57, and appendices, 395-552, of which 469-85 are 
especially relevant; also 2 ApAMs, Lire AND Works (C. F. Adams ed. 1850) 521-25, 
and 10 ibid. 232-362 passim. § 

04 Quincy 474 (Mass. 1761). 

105 yo Apams, Lire AND WorKS 248. 

106 2 ibid. 158-59; Memorial of Boston, Quincy 200-02 (Mass. 1765). Otis 
also spoke to the same effect. Ibid. at 205. Adams reiterated his argument in Let- 
ters of Clarendon in 3 Apams, Works 469. An argument greatly stressed against the 
Stamp Act was its tendency to abolish trial by jury contrary to Magna Charta, 
through its extension of the jurisdiction of the admiralty courts, over penalties in- 
curred under the act. /bid. at 470. Governor Hutchinson wrote at this period: “ The 
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declared that measure void. “The judges were unanimously of 
the opinion,” a report of the case reads, “ that the law did not 
bind, affect, or concern the inhabitants of Virginia ‘inasmuch as 
.they conceived the said act to be unconstitutional.’”*” As late 
as 1776, Chief Justice William Cushing of Massachusetts, who. 
was later one of Washington’s first appointees to the Supremie 
Court of the United States, was congratulated by Adams for tell- 
ing a jury of the nullity of acts of Parliament.*** ’ 

Nor did the controversy with Great Britain long rest purely on 
Coke’s doctrines. Otis himself, declares Adams, “was also a 
great master of the law of nature and nations. He had read 
Puffendorf, Grotius, Barbeyrac, Burlamaqui, Vattel, Heinec- 
cius. . . . It was a maxim which he inculcated in his pupils . . . 
that a lawyer ought never to be without a volume of natural or 
public law, or moral philosophy, on his table or in his pocket.” *° 
Otis’ own pamphlet, The Rights of the British Colonies Asserted 
and Proved, none the less was almost altogether of Lockian pro- 
venience. The colonists were entitled to “as ample rights, liber- 
ties, and privileges as the subjects of the mother country are and in 
some respects to more. . . . Should the charter privileges of the 
Colonists be disregarded or revoked, there are natural, inherent, 
and inseparable rights as men and citizens that would remain.” *”° . 
And Adams argues the year following in his dissertation on The 
Canon and the Feudal Law for 


“ Rights antecedent to all earthly government — Rights that cannot be 
repealed or restrained by human laws — Rights derived from the great 





prevailing reason at this time is, that the Act of Parliament is against Magna 
Charta, and the natural Rights of Englishmen, and therefore, according to Lord ~ 
Coke, null and void.” Appendix, Quincy 527n. (Mass. 1769); and to same effect, 
ibid. at 441, 445. 

107 » McMaster, History OF THE AMERICAN PEOPLE (1920) 304. 

108 g Apams, Lire anp Works 390. Meanwhile, the dictum, with a strong 
Lockian infusion, had been invoked against domestic legislation. See George 
Mason’s argument in Robin v. Hardaway, Jefferson 109-23 (Va. 1772), in which 
an act of the Virginia Assembly, passed in 1682, was declared void. Mason relied 
mainly on Coke and Hobart. 

109 to Apams, Lire AND WorRKS 275. 

110 The date of the pamphlet is 1764. A summary of it in ro Apams, Lire AND 
Works 293, is a summary of Locke’s eleventh chapter. In Oris, VinpIcCATION oF 
THE House oF REPRESENTATIVES (1762), Locke is characterized as “one of the . 
most wise . . . most honest . . . most impartial men that ever lived . . . as great 
an ornament . . . the Church of England ever had to boast of.” 
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Legislator of the universe. . . . British liberties are not the grants of 
princes or parliaments, but original og conditions of original con- 
tracts . . . coeval with government. ... Many of our rights are 
inherent ond essential, agreed on as eaaleee, and Seenhee as pre- 
liminaries, even before a parliament existed.” *"* 


But it is the MisesMunetts Circular Letter of 1768 that per- 
fects the blend of Coke and Locke, while it also reformulates in 
striking terms, borrowed perhaps from Vattel, the medieval notion 
of authority as intrinsically conditioned. The outstanding para- 
graph of the letter is the following: 


“The House have humbly represented to the ministry, their own 
sentiments, that his Majesty’s high court of Parliament is the supreme 
legislative power over the whole empire; that in all free states the con- 
stitution is fixed, and as the supreme legislative derives its power and 
authority from the constitution, it cannot overleap the bounds of it, 
without destroying its own foundation; that the constitution ascertains 
and limits both sovereignty and allegiance, and, therefore, his Majesty’s 
American subjects, who acknowledge themselves bound by the ties of 
allegiance, have an equitable claim to the full enjoyment of the funda- 
mental rules of the British constitution; that it is an essential, unalter- 
able right, in nature, engrafted into the British constitution, as a 
fundamental law, and ever held sacred and irrevocable by the subjects 
within the realm, that what a°man has honestly acquired is absolutely 
his own, which he may freely give, but cannot be taken from him with- 
out his consent; that the American subjects may, therefore, exclusive of 
any consideration of charter rights, with a decent firmness, adopted to 
the character of free men and subjects, assert this natural and constitu- 
tional right.” *** 


Notwithstanding all this, as late as the first Continental Con- 
gress there were still those who opposed any reliance whatsoever 
on natural rights. One of “the two points which we laboured 
most” John Adams records in his Diary was “ whether we should 
recur to the law of nature, as well as to the British constitution, 
and our. American charters and grants. Mr. Galloway and Mr. 





111 3 Apams, Lire anp Works 448-64, especially at 449, 463. — 

112 MacDonatp, Documentary Source Book (1768) 146-50. Cf. VATTEL, 
Law or Nations (London tr. 1797) bk. i, ¢. 3, $34. The subordination of the leg- 
‘jslative authority and that of the Prince to the constitution is the gospel of this 
and the succeeding chapter. The work first appeared in 1758. 
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Duane were for excluding the law of nature. I was.strenuous for 
retaining and insisting on it, as a recourse to which we might be 
driven by Parliament much sooner than we were aware.” “* The 
“Declaration and Resolves ” of the Congress proves that Adams 
carried the day. Tne opening resolution asserts “ that the inhabi- 
tants of the American colonies in North America,” by the immuta- 
ble laws of nature, the principles of the British constitution, and 
the several charters or compacts “are entitled to life, liberty, 
and property.”*** . 

Nor did the corollary notion of a single community claiming 
commion rights on the score of a common humanity, escape Ameri- 
can spokesmen. It was in this same first Continental Congress 
that Patrick Henry made his famous deliverance: 


Government is dissolved. ... Where are your landmarks, your 
boundaries of Colonies? We are in a state of nature, sir.... The 
distinctions between Virginians, Pennsylvanians, New Yorkers, and 
New Englanders, are no more. I am not a Virginian, but ‘an 
American,"?5 ; 


And the less casual evidence of everyday speech is to like effect: 
“the people of these United Colonies,’”’ “your whole people,” 
“the people of America,” “ the liberties of Americans,” “the 
rights of Americans,” “ American rights,” “ Americans.” **° The 
constant recurrence of such phrases in contemporary documents 
bespeaks the conscious identity of Americans everywhere in 
possession of the rights of men. Natural rights were already on 
the way to become national rights. 

At the same time it is necessary to recognize that the American - 
Revolution was also a contest for local autonomy as well as one 
for individual liberty. The two motives were in fact less com- 
petitive than complementary. The logical deduction from the 
course of political history in the colonies, especially in the later 
decades of it, was that the best protection of the rights of the 
individual was to be found in the maintenance of the hard-won 





118 2 ApAMs, Lire AND WoRKS 374. 

114 MacDonasgp, op. cit. supra note 114, at 162-66. 

115 2 Apams, Lire AND WorKS 366-67. 

116 BaLpWIN, VIEW OF THE ORIGIN AND NATURE OF THE CONSTITUTION OF THE 
Unirep States (1837) 15-16; Dillon, Laws AND JURISPRUDENCE OF ENGLAND AND ° 
America (1895) 46-48. See also Nites, PrincIPLes AND Acts (1876) 134-35, 148. 
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prerogatives of the colonial legislatures against the royal gov- 
ernors; in other words, of what they locally termed their “‘ Con- 
stitutions.” *’ The final form of the Americar. argument against 
British pretentions was, therefore, by no means a happy idea 
suggested by the stress of contention, but was soundly based on 
autochthonous institutional developments. As stated by Jeffer- 
son in his Summary View, published in 1774, it comprised the 
thesis that Parliament had no power whatsoever to legislate for 
the colonies, whether in harmony with the rights of men or no; 
that the colonies were mutually independent communities, equal 
partners in the British Empire with England herself; that each 
part had its own parliament which was the supreme law making 
power within its territorial limits; that each was connected with 
the Empire only through the person of a common monarch, who 
was “no more tharr the chief officer of the people, appointed by 
the laws . . . to assist in working the great machine of govern- 
ment erected for their use.” *** The Declaration of Independence, 
two years later from the same hand, proceeds on the same theory. 
It is addressed not to Parliament but to the king, since it was with 
the king alone that the bond about to be severed had subsisted; 
in it the American doctrine of the relation of government to in- 
dividual rights finds its classic expression; these rights are vindi- 
cated by the assertion of the independence of the thirteen states.**° 





117 For this use of the term “ Constitution,” sometimes referring to the colonial 
charter, sometimes referring toe the established mode of government of the cclony, 
see 2 JOURNALS OF THE House OF REPRESENTATIVES OF MASSACHUSETTS (1720) 370; 
8 ibid. 279, 302, 318 (1728). In New Jersey, which had no charter after 1702, 
the term “ constitution” referred altogether to the mode of government that had 
developed on the basis of the royal governor’s instructions, but may have been 
suggested by the Fundamental Constitutions of 1683 of East Jersey. C. R. Erp- 
MAN, THE NEw JERSEY CONSTITUTION OF 1776 (to be printed). 

118 3; JEFFERSON, WRITINGS 258; THE JEFFERSONIAN CycLopEpIA (Foley ed. 
1900) 963-68. Jefferson characteristically claimed his to be the first formulation 
of this position. 9 JEFFERSON, WRITINGS 258. But in this he was seriously in 
error. Richard Bland, Stephen Hopkins, John Adams, James Wilson, Benjamin 
Franklin, Roger Sherman, James Iredell, and others all preceded him, Hopkins and 
Franklin by nearly ten years. Indeed, advocates had developed a similar doc- 
trine in Ireland’s behalf in the seventeenth century. On the whole subject see 
Apams, Potrricat IpEAs oF THE AMERICAN REVOLUTION (1922) cc. 3, 5; BECKER, 
op. cit. supra note 56, c. 3; McItwatn, THe American REVOLUTION (1923). 

119 Jefferson’s indebtedness to the Virginia Declaration of Rights of 1776 ap- 
pears more striking when the Declaration of Independence is compared with the 
former as it came from the hands of George Mason. NuLEs, PRINCIPLES AND ACTS 
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From the destructive phase of the Revolution we turn to its 
constructive phase. This time it was Virginia who led the way. 
The Virginia constitution of 1776 is preceded by a “ Declaration 
of rights made by the representatives of the good people of Vir- 
ginia . . . which rights do appertain to them and their posterity, 
as the basis and foundation of government.” **° In this document, 
antedating the Declaration of Independence by a month, are 
enumerated at length those rights which Americans, having laid 
claim to them first as British subjects and later as men, now 
intended as citizens to secure through governments of their own 
erection. For the first time in the history of the world the 
principles of revolution are made -the basis of settled political 
institutions. 

What was the nature of these governments? Again the Vir- 
ginia constitution of 1776 may serve as a model.** Here the horn 
of the legislative department is mightily exalted, that of the execu- 
tive correspondingly depressed. The early Virginia governors 
were chosen by the legislature annually and were assisted by a 
council of state also chosen by the legislature, and if that body 
so desired, from the legislature. The governor was without the 
veto power, or any other participation in the work of law-making, 
and his salary was entirely at the mercy of the assembly. The 
judges were in somewhat better case, holding their offices “ during 
good behavior,” yet they too were the legislature’s appointees, and 
judicial review is nowhere hinted. Finally, both judges and gov- 
ernors were subject to impeachment, which as still defined by 
English precedents, amounted to a practically unrestricted inquest 
of office. The underlying assumption of the instrument, gather- 
able from its various provisions, is that the rights of the individ-. 
ual have nothing to fear from majority rule exercised through 





301-03. The phrase “ pursuit of happiness” was probably suggested by Black- 
stone’s statement that the law of nature boils down to “ one paternal precept, ‘ that 
man should pursue his own true and substantial happiness.”’” 1 Br. Comm. 41. 
BuRLAMAQUI, PRINCIPLES OF NATURAL AND PoxiticaL Law (1859), an English 
translation of which appeared in 1763 (the work was first published in 1747), 
teaches the same doctrine at length. See, e.g., 2 ibid. 18. The phrase “a long train 
of abuses,” is Jefferson’s recollection of Locke, Seconp TREATISE ON CiviL GOVERN- 
MENT § 225, C. 19. 

120 » THorPE, FEDERAL AND STATE CONSTITUTIONS, COLONIAL CHARTERS AND 
OTHER ORGANIC Laws (1909) 3812-14. 

121 [bid. 3814-19. 
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legislative assemblies chosen for brief terms by a restricted, 
though on the whole democratic, electorate. In short, as in both 
Coke and Locke, the maintenance of higher law is intrusted to 
legislative supremacy, though qualified by annual elections. For- 
tunately or unfortunately, in 1776 the influence of Coke and 
Locke was no longer the*predominant one that it had been. In 
the very process of controversy with the British Parliament, a 
new point of view had been brought to American attention, the 
ultimate consequences of which were as yet unforeseeable.*” 
Lord Acton has described the American Revolution as a con- 
. test between.two ideas of legislative power. Even as late as the 
debate on the Declaratory Act of 1766, the American invocation 
of a constitution setting metes and bounds to Parliament did not 
fail of a certain response among the English themselves. Burke, 
‘it is true, brushed aside all questions of prescriptive rights and 
based his advocacy of the American cause on expediency only; 
but Camden, who possessed the greatest legal reputation of the 
age, quoted both Coke and Locke in support of the proposition 
that Parliament’s power was not an unlimited one; while Chat- 
ham, taking halfway ground, pretended to discover a fundamental 
distinction between the power of taxation and that of legislation, 
qualifying the former by the necessity of representation.*** Cam- 
den and Chatham were, none the less, illustrious exceptions. The 
direction which the great weight of professional opinion was now 
taking was shown when Mansfield, who a few years earlier had 
as solicitor general quoted the dictum in Bonham’s Case with ap- 
proval, arose in the House of Lords to support the Declaratory 
Act.*%* The passage of that measure by an overwhelming ‘ma- 





> 

122 On the Revolutionary state constitutions, see generally Nevins, THE AMERI- 
cAN STATES DurING AND AFTER THE REVOLUTION (1924); Morey, First State Con- 
stitutions (1893) 4 ANN. Am. Acap. Pov. anp Soc. Sct. 201-32; Webster, Com- 
parative Study of the State Constitutions of the American Revolution (1897) 9 
id. 380-420. 

128 See the debate on the Declaratory Bill, 16 Hansarp, PARLIAMENTARY History 
(1813) 163-81, 193-206 passim. Camden was especially vehement: The bill is 
“ illegal, absolutely illegal, contrary to the fundamental laws of nature, contrary to 
the fundamental laws of this constitution.” Ibid. 178. On the other hand, it was 
denied that Magna Carta was any proof “ of our Constitution as it now is. The 
Constitution of this country has been always in a moving state, either gaining or 
losing something.” Ibid. 197. 

124 Tbid. 172-75. 





oo 


THE “HIGHER LAW” BACKGROUND 405 


jority committed Parliament substantially toMilton’s conclusion 
of a century earlier that “ Parliament wasAbove all positive law, 
whether civil or common.” *” ,, 

The vehicle of the new doctrine to“America was Blackstone’s 
Commentaries, of which, before the Revolution, nearly 2500 copies 
had been sold on this side of the Atlantic,’** while the spread of 
his influence in the later days of the pre-Revolutionary contro- 
versy is testified to by Jefferson in his reference to that “ young 
brood of lawyers ” who, seduced by the “ honeyed Mansfieldism 
of Blackstone, . . . began to slide into Toryism.”*** Nor is _ 
Blackstone’s appeal to men of all parties difficult to understand. - 
Eloquent, suave, undismayed in the presence of the palpable con- 
tradictions in his pages, adept in-insinuating new points of view 
without unnecessarily disturbing old ones, he is the very exemplar 
and model of legalistic and judicial obscurantism. - 

While still a student, Blackstone had published an essay on 
The Absolute Rights of British Subjects, and chapter one of book 
one of his greater work bears a like caption. Here he appears at 
first glance to underwrite the whole of Locke’s philosophy, but 
a closer examination discloses important divergences. ‘ Natural 
liberty ” he defines as “the power of acting as one thinks fit, 
without any restraint or control, unless by the law of nature.” It 
is “ inherent in us by birth,” and is that gift of God which cor- 
responds with “the faculty of free will.” Yet every man, he 
continues, “ when he enters into society, gives up a part of his 





125 McItwatn, Hich Court oF PARLIAMENT 94. On the rise of the notion of 
Parliamentary sovereignty, see HotpswortH, Some Lessons rrom Our Lecat His- 
TORY (1928) 112-41. The first to assert the supremacy of the King in Parliament 
over the King out of Parliament was James Whitlocke, in the debate on Imposi- 
tions, in 1610. Ibid. 124. A division on the subject is shown in the debate on the 
Septennial Act of 1716. Ibid. 129; 7 HANSARD, PARLIAMENTARY History 317, 334, 
339, 348-49. The doctrine of the Declaratory Act evoked numerous protests outside 
of Parliament. Mort, Due Process or LAw 63n. For a belated expression of the 
doctrine of limited Parliamentary power, see ibid. 67n., citing various works of 
Toulmin Smith. Smith, however, was no advocate ‘of judicial review, but warned 
his people against such an institution as the Supreme Court of the United States. 
Ibid. 68n. 

126 The first volume appeared in 1765, the fourth in 1769. An American edition 
appeared in Philadelphia in 1771-72, of the full work, 1400 copies having been 
ordered in advance. WarrEN, History oF THE AMERICAN Bar 178. 

127 yy JerFeRSON, Writincs (Mem. ed. 1903) iv. Jefferson had no high opinion 
of “ Blackstone lawyers.” . He termed them “ ephemeral insects of the law.” 
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natural liberty as the price of so valuable .a purchase,” receiving 
in return ‘civil liberty,” which is natural liberty “so far re- 
strained by human laws (and no farther) as is necessary and 
expedient for the general advantage of the public.”*** The di- 
vergence which this phraseology marks from the strictly Lockian 
position is two-fold. Locke also, as we saw above, suggests public 
utility as one requirement of allowable restraints upon liberty, 
but by no means the sole requirement; nor is the law-making 
power with him, as with Blackstone, the final arbiter of the issue. 

The divergence becomes even more evident when the latter 
turns to consider the positive basis of British liberties in Magna 
Carta and “the corroborating statutes.” His language in this 
connection is peculiarly complacent. The rights declared in these 
documents, he asserts, comprise nothing less than 


“ either that residuum of natural liberty, which is not required by the 
laws of society to be sacrificed to public convenience, or else those 
civil privileges, which society hath engaged to provide-in lieu of the 
natural liberties so given up by individuals. These, therefore, were 
formerly, either by inheritance or purchase, the rights of all mankind; 
but, in most other countries of the world, being now more or less 
debased and destroyed, they at present may be said to remain, in a 
peculiar and emphatical manner, the rights of the people of England.” **° 


Yet when he comes to trace the limits of the “rights and liber- 
ties” so grandiloquently characterized, his invariable reference 
is simply to the state of the law in his own day — never to any 
more exalted standard. 

And so by phraseology drawn from Locke and Coke them- 
selves, he paves the way to the entirely opposed position of 
Hobbes and Mansfield. In elaboration of this position he lays 
down the following propositions: First, “there is and must be 
in all of them [states] a supreme, irresistible, absolute, uncon- 
trolled authority . . . ”; secondly, this authority is the “ nat- 
ural, inherent right that belongs to the sovereignty of the. state 

. of making and enforcing laws’; thirdly, to the law-making 
power “all other powers of the state ” must conform “in the exe- 
cution of their several functions or else the Constitution is at an 
end”; and, finally, the law-making power in Great Britain is Par- 





128° Bi. Comm. 125-26. 129 Ibid. 127-29. 
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liament, in which, therefore, the sovereignty resides.**° It follows, 
of course, that neither judicial disallowance of acts of Parlia- 
ment nor yet the right of revolution has either legal or con- 
stitutional basis.. To be sure, “‘ Acts of Parliament that are im- 
possible to be performed are of no validity”; yet this is so only 
in a truistic sense, for “there is no court that has power to 
defeat the intent of the legislature, when couched in. . . evi- 
dent and express words.” *** As to the right of revolution — “So 
long . . . as the English Constitution lasts, we may venture to 
affirm that the power of Parliament is absolute and without 
control.” **? 

Nor does Blackstone at the end, despite his previous equivoca- 
tions, flinch from the conclusion that the whole legal fabric of the 
realm was, by his view, at Parliament’s disposal. Thus he writes: 


“Tt hath sovereign and uncontrollable authority in the making, con- 
firming, enlarging, restraining, abrogating, repealing, reviving, and ex- 
pounding of laws... this being the place where that absolute, 
despotic power which must in all governments reside somewhere, is en- 
trusted by the Constitution of these kingdoms. All mischiefs and griev- 
ances, operations and remedies that transcend the ordinary course of 
the laws, are within the reach of this extraordinary tribunal. ... It 
can, in short, do everything that is not naturally impossible, and there- 
fore some have not scrupled to call its power by a figure rather too 
bold, the omnipotence of Parliament. True it is, that what the Par- 
liament doth no authority upon earth can undo.” 1% 


This absolute doctrine was summed up by De Lolme a little later 
in the oft-quoted aphorism that “ Parliament can do anything 
except make a man a woman-or a woman a man.” 

Thus was the notion of legislative sovereignty added to the 
stock of American political ideas.*** Its essential contradiction 
of the elements of theory which had been contributed by earlier 
thinkers is manifest. What Coke and Locke give us is, for the 





180 Tbid. 49-51. 

181 Jbid. gt. 

182 Jbid. 161-62. 

188 Tbid. 160-61. , 

184 Blackstone, however, was not the first to introduce the notion in the Colonies. 
See some earlier pulpit utterances recorded in. Barbwin, op. cit. supra note 93, 
at 42n. “The Legislature is Accountable to none. There is,ne?Authority above 
them... .” , j owes B e.3i 
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most part, cautions and safeguards against power; in Black- 
stone, on the other hand, as in Hobbes, we find the claims of 
power exalted. This occurred, moreover, at a moment when, as 
it happened, not merely the actual structure of government in the 
United States, but this strong trend of thought among the Ameri- 
can people afforded the thesis of legislative sovereignty every 
promise of easy lodgement. 

The formula laid down by the Declaration of Independence re- 
garding the right of revolution is a most conservative one. The 
right is not to be exercised for “light and transient causes,” but 
only to arrest a settled and deliberate course of tyranny. Yet 
within a twelve month of the Declaration we find one Benjamin 
Hichborn of Boston proclaiming the following doctrine: 


“T define civil liberty to be not a ‘ government by laws,’ made agree- 
able to charters, bills of rights or compacts, but a power existing in the 
people at large, at any time, for any cause, or for no cause, but their 
own sovereign pleasure, to alter or annihilate both the mode and essence 
of any former government, and adopt a new one in its stead.” 1*° 


Ultimately the doctrine of popular sovereignty thus voiced was to 
be turned against both legislative sovereignty and at a critical 
moment against state particularism. But at the outset it aided 
both these ideas, because the state was conceived to stand nearer 
to the people than the Continental Congress, and because, within 
the state, the legislature was conceived to stand nearer to the 
people than the other departments.*** Thus legislative -sov- 
ereignty, a derivative from the notion of popular sovereignty in 
the famous text from Justinian which was quoted at the outset 
of this study, was recruited afresh from the parent stream, with 
the result that all the varied rights of man were threatened 
with submergence in a single right, that of belonging to a popular 
majority, or more accurately, of being represented by a legislative 
majority.*** 





135 NILES, PRINCIPLES AND ACTS 47. 

186 On the growth of particularism, as shown by the proceedings in the Con- 
tinental Congress, especially regarding the Articles of Confederation, see ADAMS, 
Jusitee Discourse ON THE CONSTITUTION (1839) 13 et seq. 

187 “The Law of nature is not, as the English utilitarians in their ignorance 
of its history supposed, a synonym for arbitrary individual preferences, but on 
the contrary it is a living embodiment of the collective reason of civilized man- 
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Why, then, did not legislative sovereignty finally establish it- 
self in our constitutional system? To answer at this point solely 
in terms of institutions, the reason is twofold. In the first place, 
in the American written Constitution, higher law at last at- 
tained a form which made possible the attribution to it of an 
entirely new sort of validity, the validity of a statute emanating ° 
from the sovereign people. Once the binding force of higher 
law was transferred to this new basis, the notion of the sovereignty 
of the ordinary legislative organ disappeared automatically, since 
that cannot be a sovergign law-making body which is subordinate 
to another law-making body. But in thesecond place, even statu- 
tory form could hardly have saved .the higher law as a recourse 
for individuals had it not been backed up by judicial review. 
Invested with statutory form and implemented by judicial.review, 
higher law, as with renewed youth, entered upon one of the great 
periods of its history, and juristically the most fruitful one since 
the days of Justinian. 

Edward S. Corwin. 


PRINCETON UNIVERSITY. eae 





kind. . . . But it has its limits. ... Natural justice has no means . . . of choosing 
one practical solution out of two or more which are in themselves equally plausible. 
Positive law, whether enacted or customary, must come to our aid in such matters.” 
PottocK, EXPANSION OF THE Common Law (1904) 128. The arguments of the 
analytical school against higher law notions must be conceded to this extent: it is 
better to confine the term “law” to rules enforced by the state. But that fact 
does not prove that the term should be applied to all such rules. In urging that it 
should be, the analytical thinkers endeavor to steal something — they try to trans- 
fer to unworthy rules supported by the state the prestige attaching to the word © 
“law” conceived of as the embodiment of.justice. The trouble with the analysts, 
in other words, is not that they define “ law ” too narrowly, but too broadly. 
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DEFENSE OF CHANGE OF POSITION IN CASES OF PAYMENT UNDER 
MISTAKE ON A NEGOTIABLE INSTRUMENT. — The problem whether the 
defense of a change of position should be available obviously does 
not arise in cases where, although a negotiable instrument has been 
paid under mistake, the plaintiff's declaration fails to state a cause of 
action. Such is the case in the Price v. Neal® situation, and also 
where a drawee pays a bona fide purchaser under a mistake as to either 
the sufficiency of the drawer’s funds,* or the genuineness of an accom- 
panying bill of lading.* Where, however, the plaintiff has made pay- 
ment on an altered instrument ® or upon a forged indorsement,® the 
problem does become acute. And it would seem that this defense should 





_ 1 Ordinarily, a benefit conferred under a mutual mistake of fact may be re- 
covered. KrrNner, Quast Contracts (1893) 26 et seg.; Woopwarp, Quasi Con- 
TRACTS (1913) § 20; see (1919) 32 Harv. L. Rev. 579; Note (1923) 23 Cor. L. Rev. 
283. But if the mistake is unilateral recovery is denied. See (1910) 10 Harv. L. 
REv. 369. A bona fide non-negligent change of position by the defendant as a proxi- 
mate consequence of the mistake is a defense, if the mistake was not due to the 
defendant’s negligence. Woopwarp, Quast Contracts § 25; Costigan, Change of 
Position as a Defense in Quasi Contracts (1907) 20 Harv. L. Rev. 205, 212 et seq. 
A benefit conferred under a mistake of law is generally not recoverable. See Note 
(1911) 11 Cov. L. Rev. 206. But the courts have made many exceptions to this 
undesirable principle. See Note (1918) 32 Harv. L. Rev. 283. 

2 3 Burr. 1354 (1762). Under the rule of this case, a drawer, drawee, or maker 
who pays a non-negligent bona fide purchaser under a mistake as to the genuineness 
respectively either of the drawer’s or maker’s signature, is denied recovery. United 
States v. Bank of New York, 219 Fed. 648 (C. C. A. 2d, 1914) ; Northwestern Nat. 
Bank of Chicago v. Bank of Commerce, 107 Mo. 402, 17 S. W. 982 (1891) ; State 
Bank v. Cumberland Savings & Trust Co., 168 N. C. 605, 85 S. E. 5 (1915) ; John- 
ston v. Commercial Bank, 27 W. Va. 343 (1885); see Ames, The Doctrine of Price 
v. Neal (1891) 4 Harv. L. Rev. 297. Contra: First Nat. Bank of Lisbon v. Bank 
of Wyndmere, 15 N. D. 299, 108 N. W. 546 (1906). Section 62 of the Negotiable 
Instruments Law is regarded as an enactment of this rule. Cherokee Nat. Bank v. 
Union Trust Co., 33 Okla. 342, 125 Pac. 464 (1912). 

8 Cohen v. First Nat. Bank, 22 Ariz. 394, 198 Pac. 122 (1921); First Nat. 
Bank v. Sidebottom, 147 Ky. 690, 145 S. W. 404 (1912); Spokane & Eastern Trust 
Co. v. Huff, 63 Wash. 225, 115 Pac. 80 (1911) ; 2 Morse, BANKS AND BANKING (6th 
ed. 1928) $455; see (1911) 25 Harv. L. Rev. 185; Note (1921) 21 Cor. L. Rev. 
805. The transaction is said to be closed. But cf. Second Nat. Bank of Baltimore 
v. Western Nat. Bank, 51 Md. 128 (1878); Irving Bank v. Westherald, 36 N. Y. 
335 (1867). Recovery has sometimes been denied on the ground that the mistake. 
is not mutual. See Note (1921) 21 Cox. L. REv. 805. 

4 Nebraska Hay & Grain Co. v. First Nat. Bank, 78 Neb. 334, r10 N. W. rorg 
(1907) ; 2 Writiston, SALES (2d ed. 1924) $435; 1 Morse, BANKS AND BANKING 
(6th ed. 1928) § 225; Woopwarp, Quast Contracts $91. But cf. La Fayette & 
Bros. v. Merchants Bank, 73 Ark. 561, 84 S. W. 700 (1905). Fora discussion of 
principles involved, see Note (1919) 32 Harv. L. Rev. 560. Recovery would prob- 
ably likewise be denied in case of payment on a post-dated check. 2 Paton, DicEst 
(1926) 1443. Similarly if a stop order is disregarded. National Bank of New Jer- 
sey v. Berall, 70 N. J. L. 757, 58 Atl. 189 (1904); Brapy, BANK CHecKks (1915) 
$181. Contra: National Loan & Exchange Bank v. Lachovitz, 131 S. C. 430, 128 
S. E. 10 (1925). 

5 National Bank of Commerce v. Nat. Mechanics Banking Ass’n, 55 N. Y. 211 
(1873); Rapp v. Nat. Bank, 136 Pa. 426, 20 Atl. 508 (1890); City Bank v. First 
Nat. Bank, 45 Tex. 203 (1876) ; Brapy, Forcep anp ALTERED Cuecks (1925) § 83. 

6 Citizen’s Bank v. City Nat. Bank, 111 Iowa 211, 82 N. W. 464 (1900) ; Welling- 
ton Nat. Bank v. Robbins, 71 Kan. 748, 81 Pac. 487 (1905); American Exchange 
Nat. Bank v. Yorkville Bank, 122 Misc. 616, 204 N. Y. Supp. 621 (1924); Brapy, 
Op. cit. supra note 5, § 33. % 





412 HARVARD LAW REVIEW 


be peculiar to the quasi-contractual action to recover for a benefit con- 
ferred under mistake. Accordingly, the basis of the plaintiff’s action 
should be analyzed in each case, and if recovery is predicated upon some 
other ground, the defense should be unavailable. 

Under the Negotiable Instruments Law, a warranty of genuineness of 
both the instrument and Prior indorsements is implied in every nego- 
tiation.” Since recovery, in the event of a defect, would be based upon a 
breach of this warranty, change of position as a defense should not be 
permitted. But there is one situation under the uniform law in which 
the instrument may contain a defect against which no warranty is 
given, namely, where an invalid, though genuine, instrument is negotiated 
with a qualified indorsement or by delivery.* If recovery is permitted 
in this case, it must be founded in quasi-contract, and the concomitant 
defense of change of position should be allowed. 

The transfer of an instrument to a maker, drawer, or drawee upon 
receipt of payment is not, however, a negotiation; ° and the warranties 
incident to the latter would seemingly not attach.’° Yet the contrary 
is continually held, and the drawee is permitted to recover for breach 
of warranty if the instrument has been altered or the indorsements 
forged. While the presence of an express guaranty or warranty 
furnishes a proper basis for liability,’* it is not so clear that a warranty 





7 NEGOTIABLE INSTRUMENTS Law §§ 65-66; Hunt v. Sanders, 288 Mo. 337, 232 
S. W. 456 (1921) ; Maine St. Bank v. Planter’s Nat. Bank, 116 Va. 137, 81 S. E. 24 
(1914) ; CRAWForD, ANNOTATED NEGOTIABLE INSTRUMENTS Law (4th ed. 1916) 130. 
The rule was the same at common law. Levy v. First Nat. Bank, 27 Neb. 557; 
43 N. W. 354 (1889); Oriental Bank v. Gallo, 112 App. Div. 360, 98 N. Y. Supp. 
561 (1906), aff'd, 188 N. Y. 610, 8: N. E. 1170 (1906). But recovery was denied 
in the case of a restrictive indorsement. United States v. Am. Exchange Nat. Bank, 
70 Fed. 232 (S. D. N. Y. 1895). This has been changed by sections 65 and 66 of 
the Negotiable Instruments Law. An express refusal to guarantee precludes the im- 
plication of a warranty. Bell v. Dagg, 60 N. Y. 528 (1875). 

8 NEGOTIABLE INSTRUMENTS Law §§ 65-66. At common law there was a differ- 
ence of opinion in case of negotiation by delivery. See Crawrorp, op. cit. supra 
note 7. 
® National Bank of Commerce v. Farmers’ & Merchants’ Nat. Bank, 87 Neb. 
841, 128 N. W. 522 (1910) ; Woopwarp, Quast Contracts § 80; BRANNAN, NEGO- 
TIABLE INSTRUMENTS Law (Chafee’s ed. 1926) 618. An instrument is negotiated 
when it is transferred in such manner as to constitute the transferee a holder thereof. 
NEGOTIABLE INSTRUMENTS LAw § 30. A drawee who pays is not a holder. Aurora 
State Bank v. Hayes Eames Elevator Co., 88 Neb. 187, 129 N. W. 279 (1911). 
Nor by analogy is a maker or drawer. 

10 Woopwarp, Quasi Contracts § 80. Contra: American Exchange Nat. Bank 
v. Yorkville Bank, supra note 6; First Nat. Bank v. Northwestern Bank, 152 IIl. 
296, 38 N. E. 739 (1894). But although the warranties are normally incident only 
to a sale, it is not inconceivable that they might attach to a receipt of payment. 

11 Interstate Trust Co. v. United States Nat. Bank, 67 Colo. 6, 185 Pac. 260 
(1919); First Nat. Bank v. Northwestern Bank, supra note 10; cf. La Fayette & 
rote Me Merchants Bank, supra note 4; see Brapy, Forcep AND ALTERED CHECKS 

1925) § 89. 

12 New York Produce Exchange Bank v. Twelfth Ward Bank, 135 App. Div. 
52, 119 N. Y. Supp. 988 (1909) ; Second Nat. Bank v. Guarantee Trust Co., 206 Pa. 
616, 56 Atl. 72 (1903). The same result can be obtained by conditioning payment 
on genuineness. Guaranty Trust Co. v. Grotian, 114 Fed. 433 (C. C. A. 2d, 1902) ; 
Hannay v. Guaranty Trust Co., 187 Fed. 686 (C.C.S. D. N. Y. rorr). A guaran- 
tee of indorsements guarantees the genuineness of the instrument. New York 
Produce Exchange Bank v. Twelfth Ward Bank, supra. 
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should be implied from the mere transfer.1* Transfer for payment 
is not a sale; ‘* and the fact that the transferor indorses does not make 
the transaction a negotiation.*® The so-called indorsement has been 
pointedly said to be no indorsement at all, but merely a receipt for 
payment.'® Recovery should properly be predicated on principles of 
quasi-contract *’ and consequently open to the defense of change of 
position.* That the courts are, however, consciously and deliberately 
applying the warranty theory is illustrated by their consistency in cases 
in which payment.is made to a collecting bank. If the agency is 
disclosed, then on familiar principles of agency no warranties will 
attach; *® but if it is undisclosed, the agent is treated as a principal 
and held liable as warrantor.”° 

Whether, in permitting the drawee to recover, the courts have seized 
upon warranty to justify what they regard as a desirable result, or 
have allowed recovery because of a misapprehension as to the existence 
of a warranty, is conjectural. If there is a policy in allowing the 
plaintiff to recover despite a change of position on the part of the 
defendant, the courts more properly might have rested recovery in 
quasi-contract and then denied the usual defense. Although the rule 
of Price v. Neal is concededly an exception, and the cases of pay- 
ment under mistake as to the sufficiency of the drawer’s funds, or as 
to the validity of a stop order or a post-dated check,” are perhaps 





13 BRANNAN, Op. cit. supra note 9, at 602. 

14 First Nat. Bank v. City Nat. Bank, 182 Mass. 130, 65 N. E. 24 (1902) ; (1904) 
17 Harv. L. REv. 580-83. 

15 Section 63 of the Negotiable Instruments Law is not relevant. It undoubt- 
edly seeks to remedy the common law conflict with respect to irregular indorsements. 

16 Ames, supra note 2, at 302; BRANNAN, Op. cit. supra note 9, at 602; cf. 
First Nat. Bank v. City Nat. Bank, supra note 14. 

17 First Nat. Bank v. City Nat. Bank, supra note 14; National Bank of Com- 
merce v. Nat. Mechanics Banking Ass’n, 55 N. Y. 211 (1873); London and River 
Plate Bank, Ltd. v. Bank of Liverpool, Ltd., [1896] 1 Q. B. 7; cf. First Nat. Bank 
of Lisbon v. Bank of Wyndmere, supra note 2; Second Nat. Bank of Baltimore v. 
Western Nat. Bank, 51 Md. 128 (1879); Woopwarp, Quast Contracts § 80. In 
American Express Co. v. People’s Savings Bank, 192 Iowa 366, 181 N. W. 7o1 
(1921), the court based recovery on quasi-contract in disregard of an express 
guaranty. 

18 London and River Plate Bank, Ltd. v. Bank of Liverpool, Ltd; National 
Bank of Commerce v. Nat. Mechanics Banking Ass’n; both supra note 17; cf. First 
Nat. Bank of Lisbon v. Bank of Wyndmere, supra note 2. But cf. First Nat. Bank 
v. City Nat. Bank, supra note 14, in which the drawee was permitted to recover 
despite the defendant’s change of position; the latter point was not discussed. 

19 Crocker-Woolworth Nat. Bank v. Nevada Bank, 139 Cal. 564, 73 Pac. 456 
(1903); National City Bank v. Westcott, 188 N. VY. 468, 23 N. E. 900 (1890) ; 
Brapy, op. cit. supra note 5, § 90. This result may be rested on principles either of 
agency or of quasi-contract. Cf. Woopwarp, Quast Contracts § 27; MECHEM, 
AcEncy (1889) § 561. A restrictive indorsement is notice of agency. Crocker- 
Woolworth Nat. Bank v. Nevada Bank, supra. 

20 See National City Bank v. Westcott, supra note 19, at 473, 23 N. E. at 900; 
Costigan, supra note 1, at 211; cf. Mecnem, Acency §$§ 554, 563. The drawee is - 
sometimes said to rely on the responsibility of the bank which presents the check. 
Crocker-Woolworth Nat. Bank v. Nevada Bank, supra note 19. That the drawee 
has no reason to rely is shown by Tolterton v. Anglo-Cal. Bank, 112 Iowa 706, 
84 N. W. 930 (1901). If the bank reveals its agency, then it is said there can be 
no reliance. United States v. American Exchange Nat. Bank, supra note 7. 

21 See supra note 4. 
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distinguishable,”* they are at least indicative of a tendency to permit 
a bona fide purchaser who has received payment to prevail. Insofar 
as this result is opposed to that reached in the cases of alteration and 
of forged indorsements, it would seem that the courts have probably 
misapprehended the warranty basis. And this position is bolstered 
by the fact that the warranty and quasi-contractual bases are some- 
times indiscriminately discussed in the same opinion.”* 

It has been suggested that in the case of payment on a forged in- 
dorsement, recovery by the drawee from the person paid can be rested 
on the subrogation of the drawee to the rights of the true owner after 
the drawee had paid the latter, and where he has not as yet been 
paid, on a possible anticipatory subrogation.** But even though the 
owner can proceed against either the person paid *° or the drawee as 
converters *° of his property, it seems doubtful whether one converter 
can be so subrogated to the rights of the owner against the other.?’ 
The confusion as to the proper basis for recovery, in view of the 
apparent desire to grant relief in these cases, certainly demands more 
careful analysis of the problem by the courts. 





NECESSITY FOR Priviry oF CONTRACT IN WARRANTIES BY REPRE- 
SENTATION.—A more notable example of legal miscegenation could 
hardly be cited than that which produced the modern action for breach 
of warranty. Originally sounding in tort,’ yet arising out of the war- 
rantor’s consent to be bound,’ it later ceased necessarily to be con- 





22 In those cases the person paid has an enforceable right against the drawer 
which the drawee intends to discharge. 

28 City Bank v. Nat. Bank, 45 Tex. 203 (1876); New York Produce Exchange 
Bank v. Twelfth Ward Bank, supra note 12; cf. La Fayette & Bros. v. Merchants 
Bank, supra note 4. That the courts are confused is further illustrated by American 
Express Co. v. People’s Savings Bank, supra note 17, and First Nat. Bank v. 
Guarantee State Bank, 106 Okla. 85, 233 Pac. 183 (1925), in which negligence of 
the drawee was held to bar recovery on an express guaranty. 

24 Ames, supra note 2, at 307. 

25 Crisp v. State Bank of Rolla, 32 N. D. 263, 155 N. W. 78 (1915) ; Farmer v. 
People’s Bank, 100 Tenn. 187, 47 S. W. 234 (1897) ; Brapy, op. cit. supra note 5, § 46. 

26 Kentucky Title Savings v. Dunavan, 205 Ky. 801, 266 S. W. 667 (1924); 
Bentley, Murray & Co. v. LaSalle Bank, 197 Ill. App. 322 (1916). Some cases 
permit recovery on the theory of assignment or acceptance. Chamberlain Metal 
Co. v. Bank of Pleasantan, 98 Kan. 611, 160 Pac. 1138 (1916). The cases denying 
recovery do so on the theory that there is neither assignment nor acceptance, which 
is undoubtedly correct. But they fail to consider the possibility of conversion. 
Lovier v. State Savings Bank, 149 Mich. 483, 112 N. W. 1119 (1907); Elyria 
Savings & Banking Co. v. Walker Bin Co., 92 Ohio St. 406, 111 N. E. 147 (1915). 
Cf. Fidelity & Deposit Co. v. Bank of Charleston, 267 Fed. 367 (C. C. A. 4th, 1920), 
in which it is said that the drawee is liable as a converter only if it knew of the 
forgery. 

27 But see (1923) 36 Harv. L. Rev. 379. Since both are subject to a common 
pre A law might impose the obligations of co-suretyship, but this would be 
> novel. 


1 Trespass on the case for deceit lay for a false warranty as well as for fraud. 
1 StrEET, Founpations oF Lecar Liasmaity (1906) 377. 

2 The seller was bound only by express words of warranty. Chandelor v. 
mig yr Jac. 4 (1603) ; see Bohlen, Landlord and Tenant (1922) 35 Hakrv. L. 
KREV. 033, 057. 
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sensual* and at the same time came to lie mainly in contract. In 
recent years, a steadily increasing grist of decisions has presented 
acutely the necessity for reéxamination of the nature of a warranty, 
and for the determination, in particular, of the question whether a rela- 
tionship of sale or contract is a prerequisite to its existence.’ The prob- 
lem may be raised in a number of forms, as when a defendant, charged 
with breach of warranty, objects that the plaintiff is a sub-vendee of 
the article warranted,° or that he is a donee,’ or a licensee,® or that the 
sale under which the plaintiff obtained possession was void.® 

The Uniform Sales Act *° recognizes that a warranty may be based 
upon a promise or a representation." When one party profits by induc- 
ing another to believe true that which is false and the other party, 
relying thereon, suffers injury, the case is taken out of the general rule 
that no action will lie for damage from an honest misrepresentation.'” 
This principle is not peculiar to the law of sales,‘* nor of contracts; ** 





3 Implied warranties of title were earliest recognized, and later warranties of 
fitness for a disclosed purpose were similarly implied. Medina v. Stoughton, 1 Salk. 
210, 1 Ld. Raym. 593 (1700) ; Jones v. Bright, 5 Bing. 533 (1829) ; 1 STREET, op. cit. 
supra note 1, at 383, 385. 

4 The first reported case allowing recovery for breach of warranty in an action 
on the contract was Stuart v. Wilkins, 1 Doug. 18 (1778); 8 HotpswortH, History 
or EnciisH Law (1926) 70. 

Although it fell into comparative disuse, case remained as a concurrent remedy 
to testify to the delictual origin of the action. Greenwood v. J. R. Thompson 
Co., 213 Ill. App. 371 (1919); 3 Witxiston, Contracts (1920) § 1505. Contra: 
Caldbeck v. Simanton, 82 Vt. 69, 71 Atl. 881 (1909). 

5 The rule that “there can be no warranty where there is no privity of con- 
tract’? has recently been reiterated by a group of eminent courts. Carlson v. 
Turner Centre System, 161 N. E. 245 (Mass. 1928); Turner v. Edison Storage 
Battery Co., 248 N. Y. 73, 161 N. E. 423 (1928); Prinsen v. Russos, 194 Wis. 142, 
215 N. W. 905 (1927). 

6 See infra notes 29-42. 

7 See infra notes 23-28. 

8 See infra notes 21-22. 

® Boliver v. Monnat, 130 Misc. 660, 224 N. Y. Supp. 535 (1927) (sale of 
intoxicating liquor); Grapico Bottling Co. v. Ennis, 140 Miss. 502, 106 So. 97 
(1925) (sale on Sunday). 

10 A leading case has postulated that recovery, if any, must be grounded upon 
the provisions of the Sales Act. Chysky v. Drake Bros. Co., 235 N. Y. 468, 139 
N. E. 576 (1923). It seems manifest that the Act, ex vi termini, can apply neither 
inclusively nor exclusively to a situation where by hypothesis there was no sale 
between the parties. Cf. Nisky v. Childs Co., 103 N. J. L. 464, 135 Atl. 805 (1927). 
Whatever remedy there may be, therefore, must flow from the common law. 

11 Untrorm Sates Act §§ 12, 15. This note, however, is concerned exclusively 
with the nature of warranties by representation, and the discussion is wholly inap- 
plicable to the purely promissory liability arising from express undertakings to 
warrant. 

; 12 See 1 STREET, op. cit. supra note 1, at 408; 1 WrxLisTon, SALEs (2d ed. 1924) 
197. 

18 Friend v. Childs Dining Hall Co., 231 Mass. 65, 120 N. E. 407 (1918) (res- 
taurateur’s warranty of wholesomeness); Faber v. City of New York, 222 N. Y 
255, 118 N. E. 609 (1918) (warranty of accuracy of plans furnished contractor) ; 
Horton v. Tyree, 104 W. Va. 238, 139 S. E. 737 (1927) (honest misrepresentation 
inducing a contract) ; see 3 Wittiston, Contracts § 1505; 8 HotpswortH, op. cit. 
supra note 4, at 70. 

14 That an agent’s liability upon an implied warranty of authority is not limited 
to persons with whom he is in privity of contract is well settled. Starkey v. Bank 
of England, [1903] A. C. 114; Sullivan v. Mancini, 103 Conn. 110, 130 Atl. 
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it is essentially a doctrine of tort..° Thus, the statement that a war- 
ranty is necessarily a contractual obligation accurately describes neither 
its nature** nor its extent.’ It defines at most an arbitrary limita- 
tion which has been imposed by some courts in cases relating to sales 
and resting not upon necessities of logic but upon a conception of 

olicy.** 
. Where a vendor, for example a dealer in foodstuffs,’® makes a sale 
directly to a consumer, there is ordinarily an implied warranty of 
quality.2° To hold to a less strict accounting a restaurant-keeper, who 
prepares and serves food on the premises, is patently inconsistent,” 
whether or not such service constitutes a sale.** Privity of contract 
exists, if not privity of sale. 

Where a vendor makes a sale directly to a person who himself selects 
the goods, though the price is paid by another, whatever representations 
would create a warranty in favor of a vendee in a normal sale, should. 





79 (1925); 1 Mecuem, Acency (2d ed. 1914) § 1368; cf. Richardson Mach. Co. v. 
Brown, 95 Kan. 685, 149 Pac. 434 (1915) (seller’s warranty to third person to induce 
contract with prospective buyer) ; Harris v. Coliver, 141 S. E. 791 (W. Va. 1928) 
(estoppel in pais to deny representation of ownership in third person) ; Cameron v. 
Mount, 86 Wis. 477, 56 N. W. 1094 (1893) (warranty that horse was gentle to 
induce trial by intended donee of prospective buyer) ; see 3 WILLIsTonN, CoNnTRACTS 
§ 1511. 

15 See Hertzler v. Manshum, 228 Mich. 416, 423, 200 N. W. 155, 157 (1924); 
Flessher v. Carstens Packing Co., 93 Wash. 48, 52, 56, 160 Pac. 14, 15, 17 (1916). 
But cf. 8 HotpswortH, op. cit. supra note 4, at 69. 

16 Bekkevold v. Potts, 173 Minn. 87, 216 N. W. 790 (1927); see 3 WiLLIsTon, 
Contracts §§ 1505, 1506. 

17 See supra note 14. The requirement of privity of contract in warranty is 
analogous to that long insisted upon in the accepted tort actions for deceit and 
against negligent vendors, manufacturers, and contractors. In deceit, the limitation 
was abandoned in the eighteenth century. Pasley v. Freeman, 3 T. R. 51 (1789); 
cf. Langridge v. Levy, 2 M. & W. 519 (1837). In negligence, it has suffered such 
heavy inroads in modern times as all but to crumble away. Note (1927) 40 Harv. 
L. Rev. 886; and see infra note 35. 

18 That this policy is in most cases sound cannot be doubted. The absolute 
liability of a warrantor is too severe to be extended freely. But a limitation resting 
upon such grounds should be open to exceptions. See infra pp. 418-19. 

19 Cases concerning food so acutely raise the problems under discussion that 
they have sometimes been treated as composing a separate body of law. Cf. Perkins, 
Unwholesome Food as a Source of Liability (1919) 5 Iowa L. Butt. 6, 86. The 
principles involved, however, should be recognized as of equal validity in cases 
concerning articles similarly dangerous to life, if defective. 

20 Wiedeman v. Keller, 171 Ill. 93, 49 N. E. 210 (1897); Flessher v. Carstens 
Packing Co., supra note 15; Jackson v. Watson & Sons, f 1909] EB. 103; 
Perkins, supra note 19, 6-16; cf. Untrorm Sates Act § 15(1). 

21 That the restaurant-keeper is liable as a warrantor, whether or not the 
transaction is a sale, see Friend v. Childs Dining Hall Co., supra note 13; cf. Smith 
v. Carlos, 247 S. W. 468 (Mo. App. 1923) ; see (1924) 34 YALE L. J. 211; 1 Wrrtts- 
TON, SALEs § 242b. 

22 That the restaurant-keeper serves but does not sell and is therefore liable only 
for negligence, see Valeri v. Pullman Co., 218 Fed. 519 (S. D. N. Y. 1914) ; Horn & 
Hardart Baking Co. v. Lieber, 25 F.(2d) 449 (C. C. A. 3d, 1928); Nisky v. 
Childs Co., supra note 10; BEALE, INNKEEPERS AND HoTEts (1906) § 160. 

That the restaurant-keeper is liable upon a seller’s warranty of wholesomeness, 
see Heise v. Gillette, 83 Ind. App. 551, 149 N. E. 182 (1925); Temple v. Keeler, 
238 N. Y. 344, 144 N. E. 635 (1924); cf. Clark Restaurant Co. v. Simmons, 163 
N. E. 210 (Ohio App. 1927); State v. Grays Harbor Commercial Co., 124 Wash. 
227, 214 Pac. 13 (1923). 
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create one in favor of the donee.”® The act of selection on the basis of 
the representations of itself manifests a sufficient reliance. Or where the 
commodities are such that, if defective, they are likely to endanger the 
bodily security of the donee, it should be immaterial whether or not he 
made a selection; for here the mere user is an act of reliance. In the 
latter case, even though the donee is not present to take title directly, but 
the vendor knows that the article is intended, either in whole or in part,”° 
for his use,2* and the donee knows the circumstances of the sale, the 
situation is essentially unchanged; and if injury results, recovery should 
be given.?7 The elements of a warranty by representation are present, 
and in a practical world there should be no magic in the metaphysics of 
privity of contract.”® 

A no less difficult case than that of a donee from a purchaser is that 
of a sub-vendee.”® This is a situation in which changing economic 
conditions are making compelling demand upon the law for growth.*° 
The interjection of middlemen into the chain of distribution is com- 
monly a matter of the mere mechanics of marketing, yet under the law 
it has frequently been allowed to affect substantive rights.*4 Mani- 
festly, it is the manufacturer who should be ultimately liable. Insofar 
as the purpose of imposing liability is the prevention of injury, pressure 
should be brought upon those who control the processes of production; 
and insofar as its purpose is the equitable fixation of unavoidable loss, 





23 It is not a requisite of a valid sale that the price be paid by the vendee. 
Parker v. Joslin Dry Goods Co., 52 Colo. 238, 120 Pac. 1042 (1912); cf. Miller 
v. Mutual Grocery Co., 214 Ala. 62, 106 So. 396 (1925); Rector v. Teed, 120 N. Y. 
583, 24 N. E. 1014 (1890). 

24 Coca-Cola Bottling Works v. Lyons, 111 So. 305 (Miss. 1927); cf. (1927) 
41 Harv. L. Rev. 263. Contra: Gearing v. Berkson, 223 Mass. 257, 111 N. E. 
785 (1916) ; Prinsen v. Russos, supra note 5. 

25 Two situations may be distinguished: (1) where the goods are intended for 
the exclusive use of a donee who alone has occasion to rely upon a warranty of 
safety, and (2) where the goods are intended for the use of both purchaser and 
donee, as when food is bought for consumption by a family. The raising of a 
multiple obligation of indemnity should not be ground for denying relief in the 
second situation if it be granted in the first. 

26 A question may be raised as to what knowledge of the intended use is to be 
required of the warrantor. It would seem sufficient if, under the circumstances of 
the sale, a reasonable inference arose that the goods were for the consumption of 
others. 

27 Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N. W. 382 (1920); cf. 
Coca-Cola Bottling Works v. Lyons, 111 So. 305 (Miss. 1927); Portage Markets 
Co. v. George, 111 Ohio St. 775, 146 N. E. 283 (1924). Contra: Gearing v. Berkson, 
supra note 24; cf. Redmond v. Borden’s Farm Products Co., 245 N. Y. 512, 157 
N. E. 838 (1927). 

28 Those courts which speak of warranties in terms of contract might well find 
here a contract for the benefit of a third person. Cf. Ward Baking Co. v. Trizzino, 
161 N. E. 557 (Ohio App. 1928) ; and see infra note 42. 

29 In the law of deceit, the situation in Langridge v. Levy, supra note 17, is 
comparable to the case of the donee, and the situation in Pasley v. Freeman, supra 
note 17, to that of the sub-vendee. 

80 “Tf there is no authority for the remedy, ‘ it is high time for such an author- 
ity.’” Mazetti v. Armour & Co., 75 Wash. 622, 630, 135 Pac. 633, 636 (1913) per 
Chadwick, J. 

81 For typical cases denying recovery to a sub-vendee, see Cohen v. Dugan 
Bros., Inc., 132 Misc. 896, 230 N. Y. Supp. 743 (1928); Carlson v. Turner Centre 
System, supra note 5; cf. (1927) 41 Harv. L. Rev. 263. 
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the burden ought to be borne by those who are able to distribute it 
throughout the community. A system which depends upon a series 
of recoveries over is not only wasteful and circuitous,*? but subject 
to constant failures.** The confusion evidenced in the recent cases in- 
volving the problem has resulted from the different ways in which the 
courts have attempted its solution. Some have failen into the easy paths 
of fiction. The action against negligent preparers of foodstuffs, the 
familiar exception ** to the so-called rule of Winterbottom v. Wright,*° 
presented a vehicle for facile adaptation, unfettered moreover by limita- 
tions of contract. The consequence in such jurisdictions is a tort lia- 
bility virtually absolute, resting upon merely nominal negligence.*® 
However desirable this result may be, the introduction of an absolute 
liability so all-inclusive seems more wisely left to the legislature.*’ 

In the absence of statute, however, may the sub-vendee be protected 
by an extension of the law of warranty? Some courts have reached an 
affirmative answer by evolving a novel warranty of quality which runs 
with the article like a covenant running with the land.** This phrase- 
ology is unfortunate.*® If the liability of a warrantor is to be imposed 
upon an original vendor or manufacturer, it must spring from represen- 
tations directed to the ultimate consumer.*® Under modern conditions 
of retail merchandising, employing widespread advertising of branded 
goods, canvassing, sampling, and other customer-getting devices, such 





82 In the recent case of Kasler and Cohen v. Slavouski, [1928] 1 K. B. 78, there 
was a series of five recoveries over. The manufacturer ultimately paid the con- 
sumer’s damages plus the costs of the entire litigation. ° 

33 Financial irresponsibility at any point along the line will defeat it. The 
existence of a warranty upon every resale, is problematical. It is unsettled, more- 
over, whether a warranty of wholesomeness arises in favor of a dealer so that he 
could recover over from the manufacturer. See infra note 39. 

34 See Huset v. Case Threshing Mach. Co., 120 Fed. 865, 870 (C. C. A. 8th, 
1903). 
35 10 M. & W. 109 (1842). See the trenchant criticism in Bohlen, Affirmative 
Obligations in the Law of Tort (1905) 53 U. or Pa. L. Rev. 209. For the recent 
history of this proposition, see Note (1927) 40 Harv. L. Rev. 886. 

36 Parks v. Yost Pie Co., 93 Kan. 334, 144 Pac. 202 (1914); Ritchie v. Shef- 
field Farms Co., Inc., 129 Misc. 765, 222 N. Y. Supp. 724 (1927); cf. Crigger v. 
Coca-Cola Bottling Co., 132 Tenn. 545, 179 S. W. 155 (1915). Such cases should 
be distinguished from those which proceed upon the usual postulation of a high 
duty of care and a strict application of the doctrine of res ipsa loquitur, leaving 
the defendant still an avenue of escape through an affirmative showing of proper 
care. 

37 Cf. Kelley v. Daily Co., 56 Mont. 63, 181 Pac. 326 (1919); Portage Markets 
Co. v. George, supra note 27. 

88 Chenault v. Houston Coca Cola Bottling Co., 118 So. 177 (Miss. 1928); 
Catani v. Swift & Co., 251 Pa. 52, 95 Atl. 931 (1915); cf. Mazetti v. Armour & 
Co., supra note 30. 

89 Warranties, in general, do not run with a chattel in the sense of inuring to 
the benefit of successive owners. Young v. Certainteed Products Corp., 35 Ga. App. 
419, 133 S. E. 279 (1926); Case Threshing Mach. Co. v. Dulworth, 216 Ky. 
637, 287 S. W. 994 (1926). The warranty of food to a consumer is one of whole- 
someness, that to a dealer, one of marketability. Some cases have thus denied to 
a dealer recovery which would have been granted to a consumer. Swank v. Bat- 
taglia, 84 Ore. 159, 164 Pac. 705 (1917). Contra: Aron & Co. v. Sills, 240 N. Y. 
588, 148 N. E. 717 (1925). 

40 Davis v. Van Camp Packing Co., supra note 27; cf. Hertzler v. Manshum, 
supra note 15; see 1 WiListon, Sates § 244a; Note (1924) 9 Corn. L. Q. 487. 
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representations are in fact made to the consuming public. Notably in 
the case of food products, sold in original packages, and other articles 
similarly dangerous to life if defective, the manufacturer, who alone 
is in a position to inspect and control their preparation, invites and 
even requires the reliance of the consumer.*t Whether he purveys 
his product by his own hand, by his clerk, or by a network of distribut- 
ing agencies, the essence of the situation may be the same — a justifiable 
and damaging reliance by one person upon: the self-serving representa- 
tions of another.‘ To recognize the applicability of the principles of 
warranty to all of these situations would be in keeping with the realities 
of modern economic life. 





FRAUDULENT AND EXCESSIVE EXECUTIONS OF PoWERS OF APPOINT- 
MENT. — When property is given to A for life with a power of appoint- 
ment, the terms of the instrument creating the power usually do not 
reveal that the settlor contemplated anything other than an uncondi- 
tional gift by the donee to the object or objects selected. In the case of a 
general power of appointment, however, A, the donee, is entitled to a wide 
discretion as to the manner in which the power is to be executed. And 
even though the exercise of a special power * is subject to greater restric- 
tions, A is entitled to a certain amount of discretion in addition to the 
selection of beneficiaries. Thus, where the power is to be exercised by 
deed, A may make the appointment revocable; * and in both England * 
and the United States,° he may create a charge upon realty for the 
benefit of members of the class other than the appointee. In general, 
however, the donee is rigidly confined to an exercise of his power strictly 
in accordance with the terms of the creating instrument and the inten- 
tion revealed therein. And the manner of execution is closely controlled 





41 Under the minority view that the retailer himself makes no implied warranty 
of articles sold in the original package, the consumer is without remedy unless the 
manufacturer be held. Cf. Scruggins v. Jones, 207 Ky. 636, 269 S. W. 743 (1925). 

42 This sort of warranty might be described as “ contractual” in the same sense 
as an ordinary warranty by representation, that is to say, as an offer by the manu- 
facturer for a unilateral contract to be accepted by the act of purchasing from a 
retailer. Cf. Carlill v. Carbolic Smoke Ball Co., [1893] 1 Q. B. 256; 3 WILLIsTON, 
Contracts §§ 1505, 1506. 


1 A power is “ general” if the donee is given authority to appoint to any per- 
son, including himself, and is not restricted as to the interests which he may ap- 
point. 1 TIFFANY, REAL Property (2d ed. 1920) § 315. 

2 A power is “ special” or “limited ” if the appointment is restricted to par- 
ticular persons, or a particular class of persons, known as “ objects” of the power, 
or if it can be exercised only for certain purposes or under certain conditions. 1 
TrrrAny, REAL Property § 315. 

8 Adams v. Adams, 2 Cowp. 651 (1777); see In re Gore-Smith’s Estate, [1908] 
1 Ir. R. 387, 389. See Sucpen, Powers (1st Am. ed. 1823) 310, for further similar 
qualifications which may be annexed to appointments. 

4 Thwaytes v. Dye, 2 Vern. 80 (1688) (rent charge); Ricketts v. Loftus, 4 Y. 
& C. 519 (1841) (rent charge). See cases collected in Note (1907) 6 L. R. A. 
(N. s.) 746. 

5 Allder v. Jones, 98 Md. ror, 56 Atl. 487 (1903) ; Monjo v. Woodhouse, 185 
N. Y. 295, 78 N. E. 71 (1906). 
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by the courts through the rules governing fraudulent * and excessive’ 
appointments. 

The distinction between these two restrictions is important because of 
the disparity of the legal consequences involved. If fraudulent, the ap- 
pointment is void in toto; * but if deemed excessive, the excess alone is 
void ® unless inseparable from the balance, in which case the entire ap- 
pointment fails.*° At an early date, general vague propositions were 
promulgated as tests for distinguishing the two situations. For example, 
an appointment was regarded as fraudulent if not exercised in good faith 
for the end designed by the creator of the power.** The cases so clas- 
sified were appointments made for a corrupt-purpose,’* or in pursuance 
of an antecedent agreement with the appointee to effect objects not 
within the scope of the power,’* or for purposes foreign to the power.** 
On the other hand, appointments were held excessive when the objects, 
interests, or conditions created were beyond the apparent scope of the 
power.’® 

The courts long failed to establish definite tests for determining 
whether appointments including excessive provisions were to be treated 





6 See FARWELL, Powers (1874) 325 et seg.; 1 TIFFANY, REAL Property § 329. 

7 See FARWELL, PowERS 232 et seg.; 1 TIFFANY, REAL PROPERTY § 326. 

8 Daubeny v. Cockburn, 1 Mer. 626 (1816); Topham v. Duke of Portland, 11 
H. L. Cas. 32 (1864); In re Cohen, [1911] 1 Ch. 37; FaRwett, Powers 349. 
Contra: Aleyn v. Belchier, 1 Eden 132 (1758); cf. Lane v. Page, 1 Amb. 233 
(1754). 

® Warner v. Howell, Fed. Cas. No. 17, 184 (D. Pa. 1811) ; Sadler v. Pratt, 5 Sim. 
632 (1833); In re Jeaffreson’s Trusts, L. R. 2 Eq. 276 (1866); In re Kerr’s Trusts, 
4 Ch. D. 600 (1877) ; In re Holland, [1914] 2 Ch. 595; Jn re Oliphant’s Trusts, 86 
L. J. 452 (1916) ; see Roach v. Trood, 3 Ch. D. 429, 443 (1876). 

In Sadler v. Pratt, supra, the appointor appointed equally among seven persons 
— four objects, and three strangers. Unauthorized conditions were attached to the 
appointments to the four objects. It was held that each of the four objects took 
one-seventh by appointment, and that the remaining three-sevenths went as in 
default of appointment. It was also held that the objects took their shares free 
of the excessive conditions. 

10 Webb v. Sadler, L. R. 8 Ch. App. 419 (1873); see In re Oliphant’s Trusts, 
86 L. J. 452, 453 (1916) ; FARWELL, Powers 232 et seg.; 23 Hatspury, Laws or 
ENGLAND (1912) 49. 

11 Aleyn v. Belchier, 1 Eden 132 (1758); Topham v. Duke of Portland, 11 
H. L. Cas. 32 (1864); cases cited imfra, notes 12-14. Moral turpitude need 
not be involved. 1 Tirrany, Reat Property § 329; 23 Harssury, Laws or 
ENGLAND 58. 

12 Wellesley v. Lord Mornington, 2 K. & J. 143 (1855) (execution of power 
by father in favor of lunatic son expected to die shortly, and from whom father 
would inherit the property appointed) ; Cochrane v. Cochrane, [1922] 2 Ch. 230 
(appointment to child of first marriage in order to induce wife to have decree 
nisi of divorce made absolute so that appcintor might be free to remarry). 

18 Degman v. Degman, 98 Ky. 717, 34 S. W. 523 (1896); Bostick v. Winton, 
rt Sneed 524 (Tenn. 1853); Farmer v. Martin, 2 Sim. 502 (1828) (on agreement 
that appointees would apply part of the fund appointed in payment of the ap- 
pointor’s debts) ; Arnold v. Hardwick, 7 Sim. 343 (1835) (on agreement that ap- 
pointee would lend to appointor the money appointed); Jn re Wright, [1920] 1 
Ch. 108 (on agreement that appointee would pay annuity to appointor). 

14 Topham v. Duke of Portland, supra note 8; In re Perkins, [1893] 1 Ch. 283 
(where the purpose was to induce the appointee to accept a condition to the ap- 
pointment which would have resulted in enlarging the appointor’s residuary es- 
tate) ; In re Cohen, [1911] 1 Ch. 37. 

15 See cases cited supra note 9. 
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merely as excessive, or considered fraudulent. Among the early deci- 
sions it is often difficult to reconcile the cases where the excess alone was 
held void ** with those where the whole appointment failed.1* As in- 
stances were presented, one or the other of the two rules was applied 
without a clear understanding that in close cases a true distinction 
existed. Later, however, the seeming conflict in the decisions was ex- 
plained away; and English courts carefully distinguished between cases 
where the execution included an unauthorized excess but the appointor 
intended to benefit the appointee, and cases where the appointment 
was exercised for some ulterior purpose.** Where the appointor’s pri- 
mary intention was to benefit the appointee, the appointment was al- 
lowed to stand, and the excess, if separable, alone failed.1° Where, how- 
ever, the primary intention was to benefit the appointor or one not an 
object of the power, the whole appointment failed.”° 

A situation providing peculiar difficulty is presented where the ap- 
pointor has annexed an unauthorized condition to his award. The situa- 
tion is illustrated by the case where A holds property for life, with power 
to appoint among a class, and appoints to B, an object of the power, on 
condition that B pay A’s debts.** This situation recently confronted the 
Court of Appeals of Kentucky,”* which could obtain but slight aid from 
the American authorities.2* The Kentucky court followed the English 
cases in resting its decision solely upon the intention of the appointor.** 

Assuming the primary intention to be to benefit the appointee, the 





16 Warner v. Howell, Fed. Cas. No. 17, 184 (D. Pa. 1811) ; Alexander v. Alexan- 
der, 2 Ves. Sr. 640, 644 (1755), where it was said, “ Suppose a power to a man to 
appoint 1000 pounds among his children; . . . if the father gives the whole to his 
children, and annexes a condition that they shall release a debt owing to them, or 
pay money over, the appointment of the 1000 pounds would be absolute and the 
condition would be only void.” 

7 Hay v. Watkins, 3 Drury & Walsh 339 (1843); Topham v. Duke of Port- 
land, supra note 8. 

18 See cases cited infra notes 19-203 Roach v. Trood, 3 Ch. D. 429 (1876), 
where the court implied that the seeming conflict between cases where the condi- 
tion was unauthorized, but the purpose was to benefit the appointee, and cases 
such as Topham v. Duke of Portland, disappears after a careful analysis revealing 
different intentions on the parts of the appointors. 

19 Jn re Holland, [1914] 2 Ch. 595. 

20 In re Perkins, [1893] 1 Ch. 283; Im re Cohen, [1911] 1 Ch. 37; Im re 
Enever’s Trust, [1912] 1 Ir. R. 511. 

21 In SucpEN, Powers (8th ed. 1861) 528, it is stated arbitrarily that the ex- 
cess alone is bad. Sugden failed to recognize that here the appointment might well 
be fraudulent. 

22 Chenoweth v. Bullitt, 6 S. W.(2d) 1061 (Ky. 1928). The appointment, 
which was made on the condition that the appointee pay the debts of the appointor 
and an annuity to the appointor’s widow, was held void as a fraud on the power. 

23 The paucity of American decisions is surprising since powers of appointment 
are widely used in this country, although not as commonly as in England. See 1 
TIFFANY, REAL PROPERTY § 315. 

24 “ While it may be that, if the intention of the donee of the power is that the 
beneficiary to whom he appoints . . . should receive the benefits of the appoint - 
ment, then the appointment will stand, but the conditions will fail . . . yet if it is 
plain that the intention of the donee in the exercise of the power is not to benefit 
the appointee unless and except benefit to himself or some one not an object of the 
power result, then the appointment is bad.” Dietzman, J., in Chenoweth v. Bullitt, 
6S. W. (2d) 1061, 1067 (Ky. 1928). For the English view see cases cited supra 
notes 18-20. 
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unauthorized condition might be considered as a condition precedent to 
the appointment becoming effective; *° and applying the test based on a 
determination of the appointor’s intention, the appointment would be 
supported, with the excessive condition alone held inoperative. Although 
such a disregard of conditions precedent finds a parallel in the case of 
legacies of personalty made on illegal conditions precedent,” an exten- 
sion of the doctrine seems undesirable.2”7 It might be advisable to 
amend the inflexible test, based solely on intention, so that the unau- 
thorized condition would be severed only when the primary intention is 
a bona fide exercise of the power and when the condition is a condition 
subsequent. This addition would not necessarily modify the existing 
law as to excessive appointments, for the rule that the excess alone is 
void is qualified by the requirement that the excess must be separable 
from the rest of the appointment.** Following the common law concep- 
tion of a condition precedent as an inherent part of the transaction to 
which it is attached, such a condition should be regarded as inseparable 
from the interest appointed.”° 





ADMISSIBILITY AND PROBATIVE VALUE OF NEGATIVE EvivENCE. — It 
frequently becomes necessary during the course of a trial for one of the 
parties to establish the non-occurrence of some event. The evidential 
problem as to how this fact may be proved is extremely perplexing, and 
the Janguage of the numerous decisions on the question has only served 
to add to the confusion. An analysis of the situation, however, indicates 
that several well-defined principles may be extracted from the cases. 
Generally, the only available evidence is that of witnesses who failed 
to observe any of the physical phenomena which are necessary concom- 





25 Usually, however, the creation of a condition precedent would seem to indi- 
cate that the performance of the condition was the primary intention of the ap- 
pointor. In such cases, if the condition was unauthorized, it would seem that the 
appointor had not acted with a bona fide primary intention of carrying out the 
purposes of the power, and the appointment would be set aside in equity as a fraud 
on the power. It is conceivable, however, that the appointor might stipulate as a 
condition precedent the performance of some act so trivial in relation to the rest 
of the appointment that its performance could hardly be regarded as being the 
appointor’s primary purpose and intention. 

26“ | . where a condition precedent is originally impossible, or is made so by 
the act or default of the testator, or is illegal as involving malum prohibitum, the 
bequest is absolute, just as if the condition had been subsequent.” 2 JARMAN, WILLS 
(sth ed. 1893) 852. 

27 See Pound, Legacies on Impossible or Illegal Conditions Precedent (1908) 3 
Int. L. Rev. 1, where the writer criticizes the disregard of conditions precedent as 
unsound and suggests that English cases so holding should not be followed by 
American courts. 

28 See note 10, supra. 

29 Webb v. Sadler, L. R. 8 Ch. App. 419 (1873) ; see In re Cohen, [1911] 1 Ch. 
37, 41. “Assuming .. . that impossible or illegal conditions are to be treated 
analytically as conditions, we must conclude that they form an inseparable part of 
the transactions “ependent on them, and that any doctrine which requires us to 
separate the condition from the expression of will conditioned must be rejected 
from the standpoint of analysis.” Pound, supra note 27, at 2-3. 
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itants of the alleged occurrence.‘ While the problem has arisen in many 
classes of cases,” the majority of the decisions involve proof of a failure 
on the part of railroads to give proper warning at grade crossings. In 
such cases, the relevancy of proffered negative evidence would depend 
entirely upon whether the inference to be drawn from it tends to estab- 
lish that the event in issue did not occur.* The criterion of admissibility 
should, therefore, coincide with the customary test of testimonial quali- 
fications required for a witness, namely, whether he could have heard the 
signals if they had been given* In addition to the necessary require- 
ment of physical proximity,° it seems proper to hold that undue distrac- 
tion of the witness’ attention will so weaken the inference as to defeat its 
evidential materiality.° Indeed, one court has arbitrarily stated that 
for the evidence to be admitted, the witness’ attention must be shown to 
have been affirmatively directed to the event.’ But this prerequisite 
seems extreme, especially since the available evidence is ordinarily lim- 
ited; and if there is nothing shown to preclude the proper exercise of the 
witness’ perceptive faculties, the evidence should come in.® 

Negative evidence which merely meets the test of admissibility may 
nevertheless suffice to take the issue to the jury, provided no adverse 
testimony is introduced on this issue.® Usually if such controverting evi- 





1 For valuable collections of cases on this topic, see (1909) 12 Ann. CAs. 1033; 
(1916) 39 Ann. Cas. 163. 

2 Rhodes v. United States, 79 Fed. 740 (C. C. A. 8th, 1897) (existence of ill- 
ness); Nelson v. Iverson, 24 Ala. 9 (1853) (ownership of property); People v. 
Sanders, 114 Cal. 216, 46 Pac. 153 (1896) (existence of person); State v. Murray, 
139 N. C. 540, 51 S. E. 775 (1905) (possession of weapons); Suick v. Krom, 171 
Wis. 254, 177 N. W. 20 (1920) (slander); Chowdry Deby Persad v. Chowdry 
Dowlut Singh, 3 Moore 347 (Indian App. 1844) (payment of debt). 

3 Purnell v. Raleigh R. R., 122 N. C. 832, 29 S. E. 953 (1898); Barney v. 
Quaker Oats Co., 85 Vt. 372, 82 Atl. 113 (1912). Thus, from the very nature of 
the fact to be proved, negative evidence will be irrelevant in certain situations. 
Harper v. Harper, 252 Fed. 39 (C. C. A. 4th, 1918) (that member of household 
observed no improper conduct, no evidence negativing adulterous intercourse). 
Gilbert v. Gilbert, 22 Ala. 529 (1853) (that relatives did not know of will no evi- 
dence it was not made) ; Killen v. Lide, 65 Ala. 505 (1880) semble; cf. Temperance 
Hall v. Giles, 33 N. J. L. 260 (1869); and cases cited in THaver, Cases on Evt- 
DENCE (Maguire ed. 1925) 947, n.1, 948. 

# Clark County Const. Co. v. Richards, 202 Ky. 276, 259 S. W. 331 (1924); 
Plachetko v. Chicago Ry., 139 Minn. 278, 166 N. W. 338 (1918); see Lyons v. 
Chicago Ry., 258 Ill. 75, 83, ror N. E. 211, 215 (1913) ; Cotton v. Willmar Ry., 99 
pe 366, 369, 109 N. W. 835, 837 (1906); 1 WicmorE, Evipence (2d ed. 1923) 

475. 

5 See Lyons v. Chicago Ry., supra note 4. 

® Plachetko v. Chicago Ry., supra note 4. 

7 See Hough v. Boston Elev. Ry., 159 N. E. 526, 527 (Mass. 1928); cf. Gibb v. 
Hardwick, 241 Mass. 546, 135 N. E. 868 (1922); Rizzittelli v. Vestine, 246 Mass. 
391, 141 N. E. r10 (1923); (1924) 22 Micu. L. Rev. 268. 

8 Another example of unnecessary strictness exists in the rule denying admis- 
sibility to properly verified account books when offered to prove by absence of 
record that a transaction did not take place. Sanborn v. Fireman’s Ins. Co., 16 
Gray 448 (Mass. 1860); Scott v. Bailey, 73 Vt. 49, 50 Atl. 557 (1901). Contra: 
Martin v. Bank-of Leesburg, 137 Ga. 285, 73 S. E. 387 (1911); Sharp v. Pawhuska 
Ice Co., 90 Okla. 211, 217 Pac. 214 (1923); cf. Woodward v. Leavitt, 107 Mass. 
453 (1871) (insolvency schedule); Chesapeake Canal Co. v. United States, 250 
U.S. 123 (1919) (official records). 

® Haverstick v. Penn. Ry., 171 Pa. 101, 32 Atl. 1128 (1895); see Holmes v. 
Pennsylvania Ry., 74 N. J. L. 469, 471, 66 Atl. 412 (1907); 2 CHAMBERLAYNE, 
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dence exists, it is in the hands of the opponent, and a failure to produce 
it lends weight to the inference that the event did not occur.’° But when 
met by affirmative testimony by credible witnesses to the effect that the 
event in issue did take place, the inherent weakness of negative evidence 
becomes at once apparent.1* The statement that the witness observed 
no physical manifestations of the alleged event permits of two conflicting 
inferences — either that the event did not occur, or that it occurred but 
made no impression upon his senses. And while the evidence is admis- 
sible because the inferences are equally tenable, the presence of testi- 
mony negativing the former inference will necessarily tend to strengthen 
the latter. It is therefore the rule that where the negative evidence is 
only of sufficient probative value to overcome the admissibility require- 
ments, it does not meet the effect of the positive evidence, and a directed 
verdict is proper.’” 

But if the testimony offered shows that the witness not only could but 
would have observed the manifestations of the event had it occurred,** 
the situation is materially altered. Admitting the validity of the factual 
contention, the inference of non-occurrence becomes inescapable; and 
the conflict produced by any opposing affirmative evidence necessitates 
putting the issue to the jury..* Whether the testimony offered meets 
this test necessarily depends upon the circumstances of each case.'® 





EvENCE (1912) §§$ 979-84. The statement in State v. Smith, 222 S. W. 455, 459 
(Mo. 1920), that negative evidence is admissible only if it tends to contradict posi- 
tive evidence introduced by the other party or would tend to exclude existence of 
facts sworn to by the other side, seems error. 1 WicMoRE, EvipENCE (2d ed. 1923) 
§ 664. But cf. Planters Co. v. Stearnes, 189 Ala. 503, 506, 66 So. 699, 700 (1914). 

10 Haverstick v. Penn. Ry., supra note 9; 1 WicMorRE, EvIDENCE § 285; 2 CHAM- 
BERLAYNE, EVIDENCE § 982 et seq. 

11 It is, of course, psychologically true that the same defect exists to some 
extent in positive evidence. The inference may be either that a fact actually oc- 
curred, or that the witness, through faulty perception, erroneously believed it did. 
But the difference in degree between the cases is clearly apparent. 

12 Chicago Ry. v. Andrews, 130 Fed. 65 (C. C. A. 8th, 1904); Lambert v. 
Minneapolis Ry., 209 Mich. 107, 176 N. W. 453 (1920); Jordan v. Osborne, 147 
Wis. 623, 133 N. W. 32 (10912); see Culhane v. N. Y. Cent. Ry., 60 N. Y. 133, 137 
(1875); cf. Hauser v. Central Ry., 147 Pa. 440, 23 Atl. 766 (1892); Jenson v. 
Oregon Ry., 59 Utah 367, 204 Pac. 101 (1922); White v. Southern Ry., 144 S. E. 
424 (Va. 1928). But cf. Grand Trunk Ry. v. Reynolds, 175 Ind. 161, 92 N. E. 
733 (1910). 

18 Many courts hold that a direct question as to whether the witness would 
have heard a signal is an infringement on the opinion rule. Commonwealth v. 
Cooley, 6 Gray 350 (Mass. 1856); Marcott v. M. H., & O. Ry., 49 Mich. 99, 13 
N. W. 374 (1882); see Anderson v. Horlick Co., 137 Wis. 569, 580, 119 N. W. 
342, 346 (1909). But the better view seems to be that the answer would be merely 
a shorthand statement of the circumstances. Tesney v. State, 77 Ala. 33 (1884); 
Pennsylvania Co. v. Boylan, 104 Ill. 595 (1882); Northern Traction Co. v. Smith, 
223 S. W. 1013 (Tex. Civ. App. 1920). 

14 Northern Pac. Ry. v. Freeman, 174 U. S. 379 (1898); Thompson v. Los 
Angeles Ry., 165 Cal. 748, 134 Pac. 709 (1913); Louisville Ry. v. O’Nan’s Adm’r, 
119 S. W. 1192 (Ky. 1909) ; Menard v. Boston & M. Ry., 150 Mass. 386, 23 N. E. 
214 (1890) ; Stotler v. Railway, 200 Mo. 107, 98 S. W. 509 (1906) ;. Smith v. Inland 
Ry., 114 Wash. 441, 195 Pac. 236 (1921) ; Marinette v. Goodrich Co., 153 Wis. 92, 
140 N. W. 1094 (1913). 

15 Northern Pac. Ry. v. Heaton, 191 Fed. 24 (C. C. A. 8th, rgrr); Kentucky 
Coal Co. v. Vincent, 159 Ky. 175, 166 S. W. 815 (1914); Perkins v. Chicago Ry. 
158 Minn. 184, 197 N. W. 758 (1924). 
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Moreover, the mental attitude of the witness at the time of the alleged 
occurrence becomes a factor of great importance.'® And further it would 
seem that if reasonable men might find that the witness would have 
known of the event had it transpired, the question must go to the triers 
of fact for determination.*’ 

Much of the confusion which exists in the cases has resulted from the 
application by many courts of a rule of thumb that positive testimony 
must always be given more weight than negative.** This doctrine has 
been criticized by Professor Wigmore *® as being psychologically un- 
sound,”° and his criticism seems justified by the absurd results reached 
in some cases.** Many courts, though formally adhering to the rule, 
refuse to apply it where the witness was in close proximity to the scene 
and was paying careful attention; in such cases the rule is circumvented 
by calling such testimony positive evidence.** And even though the 
requirement that affirmative evidence be given greater weight than nega- 
tive has been termed a rule of law,”* in those states where the trial judge 
is prohibited from commenting on the weight of the evidence,”* a 
charge on the relative value of negative and positive evidence has been 





16 Lee v. Chicago Ry., 80 Iowa 172, 45 N. W. 739 (1890) ; Cotton v. Willmar 
Ry., 99 Minn. 366, 109 N. W. 835 (1906); Coel v. Green Bay Co., 147 Wis. 229, 
133 N. W. 23 (1911). 

17 Brossard v. Chicago Ry., 167 Iowa 703, 149 N. W. 915 (1924); Walsh v. 
Boston & M. Ry., 171 Mass. 52, 50 N. E. 453 (1898) ; Simons v. Philadelphia & R. 
Ry., 254 Pa. 507, 98 Atl. 1080 (1916) ; Smith v. Inland Ry., 114 Wash. 441, 195 
Pac. 236 (1921). 

18 Rhodes v. United States, 79 Fed. 740 (C. C. A. 8th, 1897) ; Northern Ry. v. 
Gilmore, 100 Md. 404, 60 Atl. 19 (1905) ; Rosevere v. Osceola Mills, 169 Pa. 555, 
32 Atl. 548 (1895). And see Urias v. Pennsylvania Ry., 152 Pa. 326, 328, 25 Atl. 
566, 567 (1893), where the court declared such a charge should always be given. 
The rule applies only when the witnesses are equally credible. Estill v. Estill, 149 
Ga. 384, 100 S. E. 365 (1919) ; Suick v. Krom, 171 Wis. 254, 177 N. W. 20 (1920). 

19 ; WicMoRE, EvIpDENCE § 664. 

20 In some cases the negative evidence may properly outweigh the positive, as 
where the latter is given by one who is so accustomed to doing the act that he may 
believe he has acted though he actually has not. See Chicago Ry. v. Stepp, 164 
Fed. 785, 788 (C. C. A. 8th, 1908). Compare also the cases in which evidence that 
nothing has been heard about a person’s reputation is called the “ best possible 
evidence ” of good character. Hussey v. State, 87 Ala. 121, 6 So. 420 (1888); 
at 9 v. Bernard, 36 Minn. 114, 30 N. W. 404 (1886) ; cf. (1926) 10 Munn. L. 

EV. 543. 

21 Some courts have laid stress on the purely formal differences in manner of 
testifying. Thus it is indicated that where two witnesses are in equally close 
proximity and paying equally careful attention but one testifies definitely that the 
fact did not occur and the other merely states that he saw or heard no evidence of 
its occurrence, only the latter testimony is negative within the rule as to weight. 
Cf. Henavie v. N. Y. Cent. Ry., 166 N. Y. 280, 59 N. E. gor (1901) ; Trimble v. 
Tantlinger, 104 Iowa 665, 74 N. W. 25 (1898); Anderson v. Horlick Co., 137 Wis. 
569, 119 N. W. 342 (1909). 

22 Selensky v. Chicago Ry., 120 Iowa 113, 94 N. W. 272 (1903); Lonis v. 
Lake Shore Ry., 111 Mich. 458, 69 N. W. 642 (1897); Butler v. Metropolitan Ry., 
117 Mo. App. 354, 93 S. W. 877 (1905). 

28 See State v. Murray, 139 N. C. 540, 542, 51 S. E. 775 (1905) ; Anderson v. 
Horlick Co., 137 Wis. 569, 578, 119 N. W. 342, 346 (1909). 

24 In all but ten American jurisdictions, restrictions on the judge’s common 


law power of comment are established by constitution, statutes, or judicial de- 


cisions. For a complete list see Johnson, Province of Judge in Jury Trials (1928) 
12 J. Am. Jun. Soc. 76. 
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held erroneous.** This, in effect, recognizes that in any case where the 
evidence should properly go to the jury, the weight of the inference 
should be measured by the latter’s analysis of the circumstances sup- 
porting the testimony and not by any inflexible rule of evidential value. 
It is believed that the expunging of rules such as this from the law of 
evidence will go far towards the illumination of some of its more obfus- 
cated corners. 





PoWER OF APPOINTMENT TO PUBLIC OFFICE UNDER THE FEDERAL 
ConstTITUTION. — The necessity of a precise analysis of the relation be- 
tween executive functions and the power of appointment, incidentally 
illustrated in Myers v. United States, has again been brought to the at- 
tention of the profession by the recent decision of the Supreme Court in 
Springer v. Government of the Philippine Islands. The general indefi- 
niteness of the constitutional provisions relating to the powers of the 





25 Babb v. State, 18 Ariz. 505, 163 Pac. 259 (1917) ; Rockwood v. Poundstone, 
38 Ill. 199 (1865); State v. Kansas City Ry., 70 Mo. App. 634 (1897); Russell v. 
Oregon Ry., 54 Ore. 128, 102 Pac. 619 (1909); 1 BLASHFIELD, INSTRUCTIONS TO 
Juries (2d ed. 1916) $337. In Wisconsin it is indicated that it is error to use 
language calculated to make the jury believe the judge has mentally passed on the 
evidence. See Byington v. Merrill, 112 Wis. 211, 227, 88 N. W. 26, 32 (1901). Yet 
a charge that the presumption of truth was with affirmative evidence was held not 
prejudicial error. Anderson v. Horlick Co., 137 Wis. 569, 119 N. W. 342 (1909). 
In several states, though statutes restrict the charge to the law, a charge such as 
the one under consideration was held proper. State v. Murray, 139 N. C. 540, 51 
S. E. 775 (1905); Atlanta Ry. v. Newton, 85 Ga. 517, 11 S. E. 776 (1890); see 
Lumber Co. v. Hosford, 42 S. D. 642; 645, 176 N. W. 1017 (1920). But not ina 
criminal trial. Innis v. State, 42 Ga. 473 (1871). And cf. Denham v. Holeman, 26 
Ga. 182 (1858). 


1 272 U. S. 52 (1926). For a discussion of the pertinent problem, see Corwin, 
Tenure of Office and the Removal Power under the Constitution (1927) 27 Cov. L. 
REV. 353, 397- 

2 277 U. S. 189 (1928). An action in the nature of guo warranto was brought 
to challenge the right of the defendants to hold directorships in the National Coal 
Company and the Philippine National Bank respectively. These corporations were 
created by the Philippine Legislature and it was provided that the board of control 
should consist of the governor general, the president of the senate, and the speaker 
of the house of representatives. The latter two officials elected the defendants as 
directors in the companies, but the governor general challenged the validity of the 
legislation, and did not participate in the election. The Organic Act of the Philip- 
pine Islands provides that the supreme executive power be vested in the governor 
general. 39 Stat. 545 (1916), 48 U.S. C. § 1111 (1926). All executive functions of 
government must be exercised by the governor general or by one of the executive 
departments under the supervision and control of the governor general. The legis- 
lature was authorized to provide for the appointment and removal of the heads of 
the executive departments by the governor general. The Supreme Court held that 
the power to appoint to office was an executive function and that it was contrary 
to the Organic Act for the legislature to exercise that power, and that therefore 
the defendants were not proper appointees. Mr. Justice Holmes dissented on the 
ground that though the section of the Organic Act which provided for all executive 
functions of the government to be under the governor general might be inconsistent 
with the usual power of a legislature to appoint to office, nevertheless, since the cor- 
porations were private, the directors appointed were not performing govern- 
mental functions. Mr. Justice Brandeis concurred in this dissenting opinion. Mr. 
Justice McReynolds dissented on the ground that the language of the majority 


opinion was too broad and noted that it governed only a case under the Organic 


Act and not under the federal or state constitutions, 
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President * and the impracticability of sharply demarcating the execu- 
tive from other branches of the government * render it problematical 
whether the power to appoint is an executive function and, if so, whether 
exclusively within presidential control. As in the Myers case, both 
historical content and practical application should constitute criteria 
in the determination of this question.* Moreover, the extent of the 
powers allocated by Congress should not be controlled by any technical 
considerations of the doctrine of separation of powers.° 

Many incidents prior to the adoption of the Federal Constitution 
indicate that historically the appointing function was not necessarily 
included in the executive office. Though the state constitutions in 
force between 1776 and 1787 uniformly used the term “‘ executive 
power,” the power of appointment was largely vested in the legisla- 
tures.’ Similarly, the Confederation which called the Federal Conven- 
tion vested the appointing function in the Congress. Since the mem- 
bers of the Federal Convention were intimately familiar with these 
documents, they are of considerable interpretive importance.® Further- 





8 U. S. Const. Art. II, §1. “ The executive power shall be vested in a Presi- 
dent. .. .” The absence of the phrase, “herein granted,” found in the legislative 
grant, U. S. Comsr. Art. I, § 1, cannot be of any significance because the only execu- 
tive eau: vested is that which the Constitution specifically grants. 1 Ann. Conc. 
466 Ae 

U. S. Const. Art. II, §2. “He [the President] . . . shall nominate, and, by 
and with the advice and consent of the Senate, shall appoint ambassadors. a: 


It should be noted that the above appointing power is, by the specific wording of 


the Constitution, neither exclusively nor inherently an executive function, but a 
joint act of the President and the Senate. Corwin, supra note 1, at 390; 1 ANN. 
Cone. 491 (1789). 

U.S. Const. Art. II, § 2. “... but the Congress may by law vest the appoint- 
ment of such inferior officers, as they may think proper, in the President alone, in 
the courts of law, or in the heads of departments.” This section further illus- 
trates that since Congress may vest the appointment of some officers in govern- 
mental agencies other than the President, his sole jurisdiction over appointments 
may be questioned. 

4 “The accommodations among the three branches of the government are not 
automatic. They are undefined, and in the very nature of things could not have 
been defined, by the Constitution.” Frankfurter and Landis, Power of Congress 
over Procedure in Criminal Contempts in “Inferior” Federal Courts (1924) 37 
Harv. L. REv. 1010, 1016; 7 WEBSTER, WorKS (1903) 186. 

5 See Prigg v. Pennsylvania, 16 Pet. 539, 610 (U. S. 1841) ; Maxwell v. Dow, 
176 U. S. 581, 602 (1900); McReynolds, J., in Myers v. United States, supra. 
note 1, at 237. 

6 Frankfurter and Landis, supra note 4, 1012-16, especially n.27; cf. Springer 
v. Government of Philippine Islands, supra note 2; Myers v. United States, supra 
note 1. See Constitutional provisions cited supra note 3. 

? Torre, FEDERAL AND STATE ConsTITUTIONS (1909). Jefferson attempted a 
definition of executive power in his “ Proposed Constitution for Virginia, 1783.” 
3 Writincs or THomaAs JEFFERSON (Ford’s ed. 1894) 325. See also Corwin, supra 
note 1, at 387, n.88, where provisions of constitutions are listed. 

8 Articles of Confederation, Art. IX; see Ettiott, BrocrAPHIcAL STorY OF THE 
ConstiTuTION (1910) 9. The English system granting sole power of appointment 
to the Crown had led to disastrous results. Corwin, supra note 1, at 383, espe- 
cially n.79; SatMonp, History oF THE APPOINTING POWER OF THE PRESIDENT 
(1886) 9; 1 Ann. Conc. 486, 537 (1789); see Fleming v. Page, 9 How. 603, 618 
(U. S. 1850). But see Taft, C. J., in Myers v. United States, supra note 1, at 118. 

® See “ Mr. Smith,” in 1 Ann. Conc. 471; also 472, 504, 513 (1789). Compare 
Taft, C. J., in Myers v. United States, supra note 1, at 118, where he states that 
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more, the several drafts of the constitution discussed in the Federal 
Convention,’® in varying degree gave the power to appoint to the 
legislature, though at the same time granted the executive power to 
a national executive. The discussion in the convention of the conflicting 
plans dealt chiefly with the practical advantages of having either the 
President or Congress appoint to office; and though no conclusion was 
reached, it can be seen that there was no understanding of the necessary 
coincidence of the two functions.‘ The most striking evidence on 
this problem is the addition made, in the adopted constitution, to the 
pertinent amendment suggested by Mr. Dickinson and originally ap- 
proved by the convention. The proposed change read, “the executive 
shall appoint to all offices established by the constitution except in 
cases herein otherwise provided for, and to all cases which may here- 
after be created by law.” 1? But this exclusive power was altered by the 
proviso finally adopted, “... but the Congress may . . . vest the 
power of appointment. . . .”** This limitation may signify an intention 
either to give the legislature power to vest the appointment of officers 
in some other body, or to permit Congress, in its discretion, to exercise 
that function itself or to vest it in another.* The violent disagreement 
throughout the convention, concerning the proper body to exercise the 
power of appointment, followed during the last week of the convention 
by the acceptance of the proviso without discussion, fortifies the second 
alternative.* Furthermore, the arguments advanced were founded not 
on theories of government but on considerations of policy. The mem- 
bers of the convention were experienced in the practical administration 
of government; they were men cognizant of the rapid changes in meth- 
ods of administration necessitated by changed social and economic con- 
ditions or by the equally powerful element of public opinion. They 
therefore must have thought it best to permit the necessities and con- 
veniences of government, crystallized through gradual evolution, to 
allocate the power of appointment to that agency which could exercise 
it most efficiently. 

Only slight additional evidence can be gleaned from the reports de- 
livered in state legislatures by delegates to the convention,!® from the 





the state constitutions vested executive power in the legislatures when they gave 
the legislatures the power to appoint. This would seem to beg the question. 

10 ; FARRAND, RECORDS OF THE FEDERAL CONVENTION (1911) 20 (the Virginia 
resolutions); 3 id. 595 (Pinckney Plan). See Charles Pinckney to John Quincy 
Adams, Dec. 30, 1818 in 3 id. 427; cf. James Madison to Jared Sparks, June 27, 
1831 in 3 id. 502. See also 1 id. 224, 235 (Report of the Committee of the Whole) ; 
1 id. 242, 3 id. 611 (New Jersey Plan); 1 id. 282, 292, 3 id. 617, 625 (Hamilton 
Plan). This last draft provided that the executive have the sole power to appoint, 
but expressly stated that this should not prevent “the legislature from appointing 
by name in these laws persons to trusts created by such laws.” 

11 y Farranp, REcorps 67 et seg., 119-25; 2 id. 23, 37, 41, 51, 71, 80, 97, 99, 
110, 118. 12 2 id. 405, 406. (Italics ours.) 

18 See supra note 3; also infra note 15. 

14 See Hamilton’s Plan, supra note 10. 

18 2 FARRAND, RECORDS 314, 329, 335, 383, 389, 411; 2 id. 532, 537. The pro- 
viso was first defeated because of a five to five vote, then passed “ Nem. Con.” 
This was September 15, 1787. 2 id. 627, 628. ; 

16 See Wilson in Pennsylvania Convention, 3 id. 161; Luther Martin in Legis- 
lature of Maryland, 3 id. 172, 218; North Carolina Convention, 3 id. 347. 
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relevant comments in the Federalist," or from contemporary writings.'* 
The question was discussed, however, in the initial session of Con- 
gress,’® and a construction of the Constitution by the Congress that 
had to provide the instrumentalities to carry out the government estab- 
lished but two years before, is entitled to great weight.” In that discus- 
sion, Madison and Baldwin asserted that the power to appoint to office 
was “inherently and exclusively” an executive function, and that in 
requiring the concurrence of the Senate in the appointment of the more 
important offices, the Constitution had made an exception to what 
otherwise was “ naturally ” an executive power.2*_ The majority voiced 
the contrary view, pointing to the persuasive precedents in the 
state constitutions.2* They argued that this power was not solely in 
the executive province but might properly be exercised by the legis- 
lature. 

Since no definite conclusion seems warranted, resort should be made 
to Congressional practice to determine what body has exercised the 
power. For, it has been suggested that, “A persistent legislative prac- 
tice which involves the delimitation of the respective powers of Con- 
gress and the President, and which has been so established and main- 
tained, should be deemed tantamount to judicial construction, in the 
absence of any decision by any court to the contrary.” ** Statutes 
have specified particular requisites for nominees of the executive.** 
Moreover, Congress has specifically exercised the power of appointment 
by enactments which name the office, the occupant of which shall 
succeed to the presidency under specified conditions; *° or name those 
who are to be members of quasi-public associations or corporations; ** 
or name officers or directly provide for their selection, to serve on 
commissions for the execution of governmental work; *’ or appoint 





17 Tue Feperatist (Hamilton ed. 1804) 562, 568. 

18 See John Sherman to John Adams, July 20, 1789, 3 FARRAND, REcoRDS 358; 
James Madison to Thomas Jefferson, October 24, 1781, 3 id. 13; see letters cited 
supra note 10. , 

19 The precise problem discussed involved merely the decision that the Senate 
does not, in the absence of legislative grant, have the right to share in the removal 
of an officer appointed with its consent. Corwin, supra note 1, at 361 et seq., 
especially n.22. 

20 See 1 Ann. Conc. 495 (1789) ; Ogden v. Saunders, 12 Wheat. 213, 290 (U.S. 
1827); Cooley v. Board of Wardens, 12 How. 299, 315 (U. S. 1851); SaLMonp, 
op. cit. supra note 8, passim. 

21 y Ann. Conc. 463, 495-501, 556-560, 578 (1789). 

22 1 id. 471, 472, 486, 504, 513, 545. 

23 Brandeis, J., in Myers v. United States, supra note 1, at 283; see Stuart v. 
Laird, 1 Cranch 299, 309 (U. S. 1803) ; Briscoe v. Bank of Kentucky, 11 Pet. 257, 
317 (U. S. 1837); Burrow-Giles Lithographic Co. v. Sarony, rrr U. S. 53, 57 
(1883) ; cf. United States v. Midwest Oil Co., 236 U.S. 459, 469, 472 (1914); Ex 
parte Grossman, 267 U. S. 87, 118 (1924). 

24 See statutes cited by Brandeis, J., in Myers v. United States, supra note 1, 
at 265 et seq., n.35 et seq. 

25 x Stat. 239 (1792); 24 Stat. r (1886) (Succession Act, providing for suc- 
cession of officers to presidency in the event of death of a predecessor). 

26 yz Stat. 458 (1856); 11 Strat. 386 (1859); 13 STAT. 509 (1865); 17 Srar. 
203 (1872); 20 SraT. 467 (1879); 25 Stat. 245 (1888); 25 Stat. 640 (1889) ; 26 
Stat. 1093 (1891) ; 33 Stat. 575 (1904) ; 33 Stat. 599 (1905). 

27 For a comprehensive compilation of such instances from 1789 to date, see 
Appendix, infra; see also notes 28-209, infra. 
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individuals to public office; ** or order the President to change the rank 
of a particular officer in the army or navy.”® Herein is illustrated a 
legislative practice, starting at the very outset of our government and 
continuing unchallenged to the present time. To question the con- 
stitutionality of the appointments made “ would be to lay hands on the 
Ark of the Covenant.” *° Moreover, the only case which considered the 
constitutionality of such congressional appointments held that Congress 
had the power to designate a person to fill an office created by it.** 
The existing state constitutions contain various provisions relating to 
the problem.*? The ordinary constitutional distributive clause for 
the separation of powers has been deemed insufficient to vest the power 
of appointment, as a per se executive function, solely in the governor; ** 
yet legislative practice utilizing such power has been sanctioned.** 
On the whole, judicial intervention would seem to be highly un- 
desirable. The question essentially involves a political distribution of 
power over which the court professes to exercise no jurisdiction.*® 





28 3 Srat. 400 (1817) (president to employ John Trumbull to paint pictures) ; 
4 Stat. 717 (1834) (joint committee of Congress to contract with American 
sculptor for marble of Ellsworth for Supreme Court); 5 Strat. 618 (1843) (Pro- 
fessor Morse to superintend experiments with telegraph) ; 9 Stat. 115 (1846) (Re- 
gents of Smithsonian Institute appointed by joint resolution; every Congress 
has followed this practice whenever a vacancy has occurred) ; 10 Stat. 180 (1853) 
(Sharley to administer oath to vice president-elect, King, at Havana); 15 Start. 
I (1867) (joint resolution to name managers of National Asylum; every Con- 
gress has followed this practice whenever a vacancy has occurred); 19 STAT. 123 
(1876) (named supervising commissioner of Washington National Monument So- 
ciety) ; 21 STAT. 170 (1880) (Batchelder to make survey of battle of Gettysburg) ; 
22 Stat. 386 (1882) (Hayes to be employed to publish pamphlet on goats) ; 28 Star. 
580 (1894) (editor of International Arbitration named); 29 Stat. 470 (1896) 
(Green to supervise library of Congress) ; 37 Stat. 731 (1913) (Colum to be special 
resident commissioner for Lincoln Memorial, others appointed by 38 Stat. 768 
(1914), 41 Stat. 537 (1920)); 38 Stat. 388 (1914) (Goethals to investigate claims 
of a corporation) ; 38 Stat. 772 (1914) (President to detail a named person to go 
to Alaska to construct railroad) ; 38 Stat. 777 (1914) (Kunz appointed to North 
American Indian committee). 

29 A multitude of statutes and joint resolutions have directed the president to 
appoint a named person to a certain rank in the army or navy. These statutes are 
explained in Wood v. United States, 107 U. S. 414 (1882), aff’g 15 Ct. Cl. 151 
(1879). Also, 16 Srat. 387 (1870) ; 18 Stat. 77 (1874) (creating additional major 
for second regiment and naming the man to be appointed by the president) ; 36 
StaT. 352 (1910) (President to appoint Calhoun to professorship of mathematics 
in the navy). 

30 Holmes, J., in Springer v. Government of Philippines, supra note 2, at 211. 

81 United States v. Cooper, 20 D. C. 104 (1891). The statute involved was 26 
Stat. 492 (1890). 

82 LEGISLATIVE DraFTinc ResgarcH Funp or CoLtumsBia UNIversity, INDEX 
Dicest or State ConstITuTIONsS (1915) 526-28, 884, 1185. 

88 People y. Freeman, 80 Cal. 233, 22 Pac. 173 (1889); Richardson v. Young, 
122 Tenn. 47, 125 S. W. 664 (1909) ; Little v. Willimen, 103 S. C. 50, 87 S. E. 434 
(1915); see Mechem, Power to Appoint to Office (1903) 1 Micu. L, Rev. 531. 
Contra: Pratt v. Breckenridge, 112 Ky. 1, 65 S. W. 136 (1901). 

84 Baltimore v. State, 15 Md. 376 (1859); see People v. Morgan, go Ill. 558, 
566 (1878) ; Hovey v. State, 119 Ind. 386, 388, 21 N. E. 890, 891 (1889). 

85 See Luther v. Borden, 7 How. 1, 47 (U.S. 1849); Corwin, supra note 1, 
pet ot — 38 Yate L. J. 114; cf. Pacific Tel. & Tel. Co. v. Oregon, 223 U. S. 
118 (1912). 

Appendix: 1 Stat. 281 (1792) (president of senate, chief justice, secretary of 
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Congress has acted in the belief that it may appoint to office; and since 
the precise location of the power is a matter of doubt, the Supreme 
Court should not bar future modifications warranted by changed condi- 
tions and an altered public opinion, 





state, secretary of treasury, attorney general to purchase debt of United States) ; 
2 STAT. 398 (1806) (governor and judges of Michigan territory to lay out a town); 
2 Stat. 650 (1811) (attorney general and secretaries of war, treasury, and navy to 
be commissioners of hospitals); 5 Stat. 349 (1839) (head of Indian tribes in 
Wisconsin to adjust land claims); 5 Strat. 522 (1842) (committee of county of 
Lee, Iowa, to select land); 5 Strat. 541 (1842) (mayor, recorder, and aldermen 
of Detroit to adjust land claims); 9 Star. 55 (1846) (sub agents of Indian affairs 
to enroll names of those who want to become United States citizens) ; 9 Stat. 102 
(1846) (Smithsonian Institute created with vice president, chief justice, mayor, 
three senators to be named by president of senate, three representatives to be se- 
lected by speaker of House, six others to be named by joint resolution, to be Board 
of Regents) ; 9 Stat. 595 (1851) (Military Asylum established with various generals 
as a committee) ; 12 Stat. 283 (1861) (board of commissioners to equalize salaries 
of United States officers with two senators selected by presiding officer, three repre- 
sentatives named by speaker of house, to be committee) ; 14 Stat. 10 (1866) (man- 
agers of National Asylum to be appointed by joint resolution) ; 14 Stat. 69 (1866) 
(managers of Howard Institute appointed) ; 15 Stat. 17 (1867) (committee for 
Indians with commissioner of Indian affairs) ; 15 Stat. 250 (1868) (postoffice site 
to be selected by mayor, postmaster, assistant treasurer of United States) ; 15 Star. 
282 (1869) (county commissioner to select site for prison) ; 16 Strat. 159 (1870) 
(persons named as committee to supervise paving of Washington streets) ; 16 Strat. 
367 (1869) (persons named to select site for new state department building) ; 16 
Stat. 589 (1870) (persons named to better market accommodations) ; 19 Stat. 216 
(1876) (committee named to restore manuscript of Declaration of Independence) ; 
20 STAT. 257 (1878) (committee named to protect public buildings from fire) ; 
21 Stat. 53 (1880) (committee named to lease postoffice for city of Washington) ; 
21 Stat. 77 (1880) (committee named to celebrate one hundred years of peace and 
independence) ; 21 Stat. 522 (1881) (committee for monument at Yorktown) ; 
24 STAT. 12 (1886) (committee for building for Congressional Library) ; 26 Srar. 
492 (1890) (Rock Creek Park Committee with chief engineer of United States and 
engineering committee of District of Columbia as members); 27 Stat. 74 (1892) 
(committee to select site for statue) ; 27 Stat. 262 (1892) (board of trustees named 
to erect hall at West Point); 32 Srar. 486 (1903) (committee for Lincoln Me- 
morial) ; 32 STAT. 908 (1903) (committee for monument to Pulaski) ; 33 Srat. 1046 
(1905) (Jamestown committee named); 34 Stat. 224 (1906) (committee for site 
of monument to John Paul Jones); 34 Stat. 225 (1906) (committee for Pilgrim 
monument) ; 34 STAT. 1241 (1907) (foundation of Industrial Peace commission) ; 
35 Stat. 579 (1908) (committee for monument to Witherspoon); 35 Stat. 546 
(1908) (national monetary committee to be appointed by presiding officer of 
Senate and by Speaker of House of Representatives) ; 35 Stat. 1170 (1909) (com- 
mittee for statue to Hamilton); 36 Stat. 882 (1910) (president of Senate and 
speaker of House to appoint committee to Mexico Centennial); 36 Strat. 898 
(1911) (Lincoln Memorial committee); 36 Stat. 961 (1911) (national forest 
reserve committee) ; 37 Stat. 45 (1911) (committee for North American Indian) ; 
38 Srat. 237 (1913) (committee for money for expenses of Civil War soldiers) ; 
38 Stat. 251, 260 (1913) (Federal Reserve Board with secretary of treasury, comp- 
troller of currency, as members, and, by 42 Stat. 620 (1922), comptroller voted 
$7,000 additional pay for such services) ; 38 Stat. 1222 (1915) (committee for 
Meade statue) ; 39 Stat. 671 (1916) (committee for memorial to John Ericsson) ; 
39 STAT. 929, 932 (1917) (vocational education board with secretaries of agriculture, 
commerce, labor; and United States Commissioner of Education, as members) ; 40 
Stat. 296 (1917) (aircraft board with chief. signal officer and chief of construction 
of Navy as members); 40 STAT. 1213, 1269 (1919) (public building committee) ; 
41 Stat. 1063 (1920) ‘(federal power committee with secretaries of war, interior, 
and agriculture as members) ; 42 Stat. 224 (1921) (board of maternity and infant 
hygiene with chief of child bureau, surgeon general of public health service, United 
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RECENT CASES 


BANKRUPTCY — COMPOSITIONS — PAYMENT OF BALANCE OF FUND TO UN- 
SCHEDULED CrepIToR.— An involuntary petition in bankruptcy was filed 
against D. Before adjudication, an offer of composition, yielding 25% to 
unsecured creditors and payment in full to priority and secured creditors, 
was made and confirmed in December, 1924. The Federal Government was 
scheduled as entitled to $237 as a priority creditor, and was paid accord- 
ingly. After payment of all the creditors, there remained a balance of $850, 
which was claimed by the plaintiff, who had supplied the entire fund for 
the composition. In May, i925, the government filed a supplementary claim 
for $8000. From a decree awarding the balance of the composition fund 
to the United States, an appeal was taken. Held, that the government is en- 
titled to the balance. Decree affirmed. Wechsler v. United States, 27 F.(2d) 
850 (C. C. A. 3d, 1928). 

After confirmation, the court will not order the bankrupt to increase the 
composition fund in order to pay unfiled and unscheduled claims. Jn re 
Abrams, 173 Fed. 430 (S. D. N. Y. 1909). Nor will this be done where 
an attempt is made to prove for a larger amount than scheduled. In re 
Cooper, 166 Fed. 932 (S. D. N. Y. 1908); In re Wilkens, 191 Fed. 94 
(E. D. N. Y. 1911). A fortiori, when the fund is supplied by another than 
the bankrupt, he cannot be made to increase it. Jn re Laubheim Bros., 
22 F.(2d) gro (C. C. A. 2d, 1927). The principal case is distinguishable, 
however, since there remained an unexhausted balance. The defense against 
unscheduled or increased claims is essentially one of laches, and while a 
creditor who has not filed a proper claim is entitled neither to payment as 
against the other creditors, nor to demand an increased claim, it is proper 
that he receive the balance as against the bankrupt, since the latter was 
also at fault in failing to schedule the debt properly. The government was 
within the terms of the composition offer, and the plaintiff is clearly not 
entitled to the balance until the terms of the composition are satisfied, hence 
the court’s treatment of the fund as though supplied by the bankrupt seems 
sound. A similar tendency to disregard laches when the defense would re- 
dound te the advantage of the bankrupt rather than to proved creditors, 
appears in the cases holding the limitation provision of the Bankruptcy Act 
inapplicable to compositions. Nassau Works v. Brightwood Co., 265 U. S. 
269 (1924); see (1923) 37 Harv. L. REv. 262. 


BANKS AND BANKING — NATIONAL BANKS — PoWER TO GUARANTEE DEBTS 
oF A THIRD Person. — P was engaged in the performance of a road-building 
contract and had become insolvent. The plaintiff, a materialman, and the de- 
fendant, a national bank, were P’s creditors, and in order to acquire the bene- 
fits which would accrue to P on the completion of the road, entered into a 
contract whereby the plaintiff agreed to furnish materials for the road build- 
ing and the bank guaranteed to the plaintiff payment for all the merchandise 
furnished. The attempt to reéstablish P financially failed, the plaintiff was 





States Commissioner of Education, as members) ; 43 Stat. 671 (1924) (committee 
for Washington Bicentennial) ; 43 Strat. 1107. (1925) (library of Congress trust 
fund board with secretary of treasury, chairman of joint committee of Congress, 
and librarian of Congress, as members) ; 43 Stat. 1253 (1925) (national sesquicen- 
tennial executive committee named); 44 Stat. 327 (1926) (sesquicentennial com- 
mittee named) ; 44 Stat. 374 (1926) (national capital park and planning committee 
named) ; 45 STAT. 420 (1928) (committee for capitol grounds) ; 45 Stat. 534 (1928) 
(flood control board with chief of engineers and president of Mississippi River 
committee as members). 
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not paid for the materials supplied, and this action was brought to recover on 
the contract of guaranty. The defendant demurred on the ground that it was 
ultra vires for a national bank to make such a contract. From a judgment 
sustaining the demurrer, the plaintiff appealed. Held, that it was not ultra 
vires for a national bank to pledge its credit for its sole benefit, in attempting 
to save itself from a certain loss under a lawful contract. Judgment re- 
versed. Norton Grocery Co. v. People’s Nat. Bank, 144 S. E. 501 (Va. 1928). 

Under ordinary circumstances a promise by a‘ national bank to guarantee 
the obligations of another is held to be wltra vires, since no provision is made 
for it in the National Bank Act. 42 Stat. 767 (1922), 12 U. S. C. § 24(7) 
(1926); Bowen v. Needles Nat. Bank, 87 Fed. 430 (C. C. S. D. Cal. 1898); 
Merchants Bank of Valdosta v. Baird, 160 Fed. 642 (C. C. A. 8th, 1908). 
Where the bank benefits from the transaction, it is liable in quasi-contract to 
the extent of the gain. Citizens Cent. Nat. Bank v. Appleton, 216 U. S. 196 
(1910); cf. First Nat. Bank v. Greenville Oil & Cotton Co., 24 Tex. Civ. 
App. 645, 60 S. W. 828 (1901); (1928) 28 Cox. L. Rev. 101. The court in the 
instant case proceeded upon the theory that the contract was intra vires and 
thus the question of a benefit became immaterial. The Act is interpreted as 
forbidding national banks to purchase the stock of other corporations. Cali- 
fornia Bank v. Kennedy, 167 U. S. 362 (1896). Yet they can accept such 
stock as collateral, and, if foreclosure is made, they may become subject to 
shareholders’ liabilities. National Bank v. Case, 99 U. S. 628 (1878). Fur- 
thermore such stock can be accepted in a compromise of claims arising from a 
legitimate transaction. First Nat. Bank v. Nat. Exchange Bank, 92 U.S. 122 
(1875). But even to avert a certain loss, a national bank cannot acquire 
double liability shares in a newly organized speculative corporation. First 
Nat. Bank v. Converse, 200 U. S. 425 (1906). It seems, however, that the 
analogy of this decision would not necessarily control the solution of the prin- 
cipal case where the risk of loss from the bank’s action was not as serious as 
it was in the Converse case. Under such circumstances, it is believed that the 
statute should not be construed to prevent a bank from attempting to extri- 
cate itself from an unfortunate situation. 


Conriict or LAws— REMEDIES: RIGHT oF ACTION— ADOPTION OF A 
STATUTE INTO A Contract. —A Connecticut statute provided that anyone 
renting a motor vehicle to another should be liable for any damage caused to 
any person by the operation of such vehicle while rented. Conn. Pub. Acts 
1925, c. 195, § 21. The defendant rented to A an automobile, which he oper- 
ated and in which the plaintiff was a passenger. While they were driving in 
Massachusetts, the plaintiff was injured as a result of the alleged negligence 
of A and one B. The plaintiff sued in Connecticut and the defendant de- 
murred on the ground that since the plaintiff’s claim sounded in tort, its 
validity must be determined by the law of Massachusetts, which imposed no 
liability on persons renting cars. The demurrer was sustained, and the plain- 
tiff appealed. Held, that since the statute was part of the contract entered 
into with A, and since the plaintiff was a beneficiary of that contract, the 
plaintiff’s claim was one in contract, and Connecticut law will be applied. 
Judgment reversed. Levy v. Daniels’ U-Drive Auto Renting Co., Inc., 143 
Atl. 163 (Conn. 1928). 

It has often been held that the laws existing at the time and place of a con- 
tract form a part of it. Northern Pac. R. R. v. Wall, Adm’r, 241 U. S. 87 
(1916); Martin v. Kennecott Copper Co., 252 Fed. 207 (W. D. Wash. 
1918); cf. Davidson v. Payne, 281 Fed. 544 (D. Kan. 1922). But to say that 
the contracting parties know the law and that they intend to incorporate its 
provisions is a mere fiction. 2 WiLLIston, Contracts (1920) $615. And 
since the statute in the instant case was compulsory, an essential element of 
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contract, in the form of mutual assent, is lacking. See Angell, Recovery 
Under Workmen’s Compensation Acts for Injury Abroad (1918) 31 Harv. 

L. REv. 619, 631, 633. Moreover, the court probably would not have allowed 
‘ recovery had the statute been repealed after the contract of hiring had been 
entered into, but before the plaintiff had sustained his injuries. Yet if a 
statute is in fact a part of the contract, it is difficult to see how the repeal or 
amendment of that statute could affect existing contracts. Cf. Hopkins v. 
Matchless Metal Polish Co., 99 Conn. 457, 460, 121 Atl. 828, 829 (1923). 
The result of the court’s decision is to give the statute extra-territorial effect. 
But a statute is presumably intended not to have any extra-territorial applica- 
tion. Kennerson v. Thames Towboat Co., 89 Conn. 367, 94 Atl. 372 (1915); 
Walbridge v. Robinson, 22 Idaho 236, 125 Pac. 812 (1912). The workmen’s 
compensation statutes present an analogy. A majority of jurisdictions have, 
on the contract theory, given these statutes extra-territorial effect. Grinnell 
v. Wilkerson, 39 R. I. 447, 98 Atl. 103 (1916) (elective statute); cf. Ander- 
son v. Miller Scrap Iron Co., 169 Wis. 106, 170 N. W. 275 (1919); Post v. 
Burger & Gohlke, 216 N. Y. 544, 111 N. E. 351 (1916) (compulsory stat- 
ute); cf. Smith v. Heine Safety Boiler Co., 224 N. Y. 9, 119 N. E. 878 
(1918). Contra: In re Gould, 215 Mass. 480, 102 N. E. 693 (1913). The 
liability to pay compensation may be said to be a statutory obligation im- 
posed upon the employer because of his relation to the employee. Work- 
men’s compensation is, in effect, insurance, and its purpose is better accom- 
plished by applying it extra-territorially. The purpose of the statute in the 
principal case was not to regulate contracts, but to create a new tort liability. 
The public policy of Connecticut does not require the protection of persons 
injured in other states. 


Conriict or Laws — REMEpiES: RicHT oF AcTION — EXERCISE OF JURIS- 
DICTION OVER CAUSE OF ACTION ACCRUING IN ForREIGN WATERS. —A vessel 
belonging to the libellant, a British company, collided with a vessel of the 
respondent, a Brazilian company, in Belgian territorial waters. The libellant 
attached a ship of the respondent in New York, and brought suit there in a 
federal court. The respondent moved to dismiss the libel, on the ground that 
the suit- should be brought in Belgium. The Belgian law limited liability to 
200 francs per gross ton. Held, that the circumstances justified the court in 
accepting jurisdiction, and that the Belgian limitation of liability would be 
ignored. Motion denied. Royal Mail Steam Packet Co. v. Companhia de 
Navegacao Lloyd Brasileiro, 27 F.(2d) 1002 (E. D. N. Y. 1928). 

The court in the principal case clearly has jurisdiction. 1 BrNepict, Ap- 
MIRALTY (5th ed. 1925) 195. The fact that the action is between foreigners 
does not bar it. The Belgenland, 114 U.S. 355 (1885); The Kaiser Wilhelm 
Der Grosse, 175 Fed. 215 (S. D. N. Y. 1909). Nor does the fact that the 
collision took place in foreign waters. Panama R. R. v. Napier Shipping Co., 
166 U. S. 280 (1896). In such cases, however, there is a difference of 
opinion as to when the court should exercise its jurisdiction. Coffey, Juris- 
diction in Admiralty Courts (1925) 13 Catir. L. Rev. 93. Where the suit, 
as in the instant case, is between foreigners having no common forum, it 
seems that there are adequate reasons for accepting jurisdiction without more. 
The Troop, 118 Fed. 769 (W. D. Wash. 1902), aff'd, 128 Fed. 856 (C. C. A. 
oth, 1904). But the problem of accepting jurisdiction must be clearly dis- 
tinguished from the problem of the applicability of the Belgian limitation of 
liability. The usual rule is that limitations of liability will be governed by 
the lex loci delictus. Smith v. Condry, 1 How. 28 (U.S. 1843); Northern Pac. 
R. R. v. Babcock, 154 U. S. 190 (1893); Slater v. Mexican Nat. R. R., 194 
U. S. 120 (1904). The court argues that to do so would be unjust in this 
situation, and that to prevent such injustice it will accept jurisdiction, thereby 
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sufficient reason for overthrowing the usual rule relating to the limitation of 
liability, particularly ‘since the only case cited by the court in support of 
this proposition seems to have been misinterpreted, it being a case relating to 
ae “aera arising on the high seas. See The Scotland, 105 U. S. 24, 
29 (1881). 


CONSTITUTIONAL LAw — DvE Process or Law: IN GENERAL — CONSENT 
To OptionaL Act As Barrinc ATTACK ON Its CoNSTITUTIONALITY. — The 
defendant employer elected to come within the terms of an optional work- 
men’s compensation act. Kan. Rev. Stat. ANN. (1923) §§ 44-501. He ap- 
pealed from an order affirming an arbitrator’s award on the ground that the 
provision of the act as to partial disability was excessive and a deprivation 
of property without due process of law. Held, that the defendant, having 
accepted the act, could not assert its unconstitutionality. Judgment affirmed. 
Slick v. Hamaker, 28 F.(2d) 103 (C. C. A. 8th, 1928). 

This restriction on testing constitutionality is defensible if the statute is 
regarded as a mere legislative formulation of a suggested contract between 
employer and employee, to be created by free mutual assent. Cf. Grant 
Smith-Porter Co. v. Rohde, 257 U.S. 469, 477 (1922). But the Kansas act 
is, in practice, coercive in that it deprives the employer of certain common 
law defenses if he rejects it. Kan. Rev. Stat. ANN. (1923) §§ 44-544. Yet 
the Supreme Court has refused, on the ground of estoppel, to allow an attack 
on the constitutionality of a provision in a compensation act limiting judicial 
review. Booth Fisheries v. Industrial Comm., 271 U. S. 208 (1926). In 
following the reasoning of that case it may be that the court in the prin- 
cipal case has gone beyond it. It is true that the deprivation of an em- 
ployer’s common law defenses is constitutional. Hawkins v. Bleakly, 243 
U. S. 210 (1917); see Opinion of Justices, 209 Mass. 607, 96 N. E. 308 
(1911). But it may be questioned whether despite the fact that there was 
actual consent and that the alternative to consent is valid, unconstitutional 
conditions may be imposed. Cf. Union Pac. Ry. v. Public Service Comm., 
248 U. S. 67, 70 (1918). Various statutes imposing certain conditions pre- 
cedent on the admission of foreign corporations have, for example, been 
held unconstitutional, though it was conceded that the state could have ex- 
cluded the corporation entirely, and though in each case it had filed its con- 
sent. Insurance Co. v. Morse, 20 Wall. 445 (U. S. 1874); Southern Pac. 
Co. v. Denton, 146 U. S. 202 (1892); Terral v. Burke Const. Co., 257 U. S. 
529 (1922); Power Co. v. Saunders, 274 U. S. 490 (1927). See HENDERSON, 
PosITION OF FoREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL LAw 
(1918) c. VIII. These cases may perhaps be supported in view of the dilemma 
in which the party with the choice of election found itself. But in the 
compensation cases the courts may be applying a hard rule of estoppel, 
which admittedly may work injustice in particular situations, because of 
the social desirability of the legislation and the necessity of guarding it 
from attack on constitutional grounds. 


CoNSTITUTIONAL LAw—Dve Process or LAw: REGULATION OF TRADE 
or BusINEss — VALIDITY OF STATUTE REQUIRING LICENSES FOR OWNERS OF 
PuHarmacies.—A Pennsylvania statute provided that every drug store 
thereafter established should be owned only by a licensed pharmacist, and 
that in the case of corporations, associations, and copartnerships, ali members 
thereof should also be licensed pharmacists. Pa. Stat. (Supp. 1928) § 93778. 
The plaintiff, a Massachusetts corporation, established two drug stores, the 
business of which was to be conducted by registered pharmacists. The State 


confusing the two issues presented by the case. Nor does there seem to be 
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Board of Pharmacy refused an application for a permit on the ground that all 
of the shareholders of the plaintiff were not registered pharmacists. The 
plaintiff brought this suit to enjoin the attorney general from carrying out 
threats to enforce the statute and prosecute the plaintiff. From a decree dis- 
missing the bill, the plaintiff appealed. Held, that there is no substantial re- 
lation between the means adopted by the statute and the promotion of pub- 
lic health, and that therefore the statute is unconstitutional as constituting a 
deprivation of property without due process of law. Decree reversed. Louis 
K. Liggett Co. v. Baldridge, 49 Sup. Ct. 57 (U. S. 1928). 

The instant case illustrates the subjective method employed by the Court 
in passing upon the constitutionality of legislation where the determination 
requires a knowledge of objective facts. See Brown, Due Process of Law, 
Police Power, and the Supreme Court (1927) 40 Harv. L. Rev. 943. The 
flexible requirement that the statute under consideration have a real tendency 
toward safeguarding the public health, was evolved by the Court in a series 
of cases dealing with the regulation of the manufacture or sale of com- 
modities. Powell v. Pennsylvania, 127 U.S. 678 (1888); Burns Baking Co. 
v. Bryan, 264 U. S. 504 (1924); Weaver v. Palmer Bros. Co., 270 U. S. 402 
(1926); see (1928) 37 YALE L. J. 667. This seems but another way of say- 
ing that under the social and economic conditions involved, the regulation, in 
the opinion of the court, must not be unwarranted. And since, in the appli- 
cation of any such standard, the circumstances which impelled the passage 
of the act are necessarily determinative, prior decisions are of little or no 
help. See Brandeis, J., dissenting, in Burns Baking Co. v. Bryan, supra, at 
520. Other Pennsylvania statutes require that every pharmacy be in charge 
of a registered druggist, and there are likewise stringent provisions concerning 
the compounding and sale of drugs. Pa. Stat. (West, 1920) § 9301 e¢ seq.; 
Pa. Stat. (Supp. 1924) §§ 9329(a) 1-4. The necessity for further regulation, 
and the question whether the requirements imposed would meet this neces- 
sity, can be determined only by an examination of the actual conditions prev- 
alent in Pennsylvania. See Note (1928) 76 U. or Pa. L. Rev. 860. Yet the 
contention, successful in the lower court, that the statute checked a possible 
evil found in having the business control of drug stores in the hands of per- 
sons unversed in pharmacy, was summarily dismissed by the Court as con- 
jectural. Respect for the state legislature would seem to require that if the 
court thinks the enactment wholly unreasonable, the facts upon which this 
conclusion is based should be briefly set forth in the opinion. This method 
has frequently been employed although, significantly enough, mainly in dis- 
senting opinions. See Brandeis, J., dissenting, in Burns Baking Co. v. Bryan, 
supra, at 517; Stone, J., dissenting, in Ribnik v. McBride, 48 Sup. Ct. 545, 
547 (U. S. 1928); (1928) 42 Harv. L. REv. 126. 


Contracts — ILLEGAL Contracts — VaALipIty oF AGREEMENT WHICH 
Woutp RESULT IN A VIOLATION OF A ForEIGN LAw. — The defendant agreed 
to allow the plaintiff to use the defendant’s dock on the Canadian side of the 
Detroit River for the purpose of shipping beer, and covenanted not to allow 
anybody else to ship beer from the dock. The plaintiff moved for a tem- 
porary injunction restraining the defendant from breaking his covenant. 
Held, that the court will judicially notice that the purpose of the agreement 
was to enable the plaintiff to smuggle beer into the United States, and that the 
agreement is illegal as against public policy. Motion dismissed. Walkerville 
Brewing Co., Ltd. v. Mayrand, [1928] 4 D. L. R. 500. 

Public policy may demand a refusal to enforce contracts requiring acts 
which are contrary to foreign as well as to domestic law. Graves v. Johnson, 
156 Mass. 211, 30 N. E. 818 (1892); Thompson v. Powles, 2 Sim. 194 (1828). 
See GREENHOOD, PuBLic PoLicy In THE LAw or Contracts (1886) 588. It 
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is possible to formulate a test which depends upon the extent to which the 
parties are involved in the illegal purpose of the contract. Thus, where goods 
are sold, mere knowledge of the vendor that they will be used for an unlawful 
purpose, generally does not make the contract illegal. Cook Brewing Co. v. 
Vaccaro, 188 Ill. App. 387 (1914); Doonan v. Rossi, 112 Wash. 150, 191 Pac. 
865 (1920); Holman v. Johnson, 1 Cowp. 341 (1775). But cf. Story, Con- 
FLIcT OF Laws (1834) §§ 245, 257. But where the vendor does an act in 
furtherance of the scheme, the contract is unenforceable. Fisher v. Lord, 
63 N. H. 514, 3 Atl. 927 (1886); Jones & Co. v. Wilkins, 135 Tenn. 146, 185 
S. W. 1074 (1916); Graves v. Johnson, supra; Waymell v. Reed, 5 T. R. 
599 (1794). Contra: Kohn v. Schooner Renaisance, 5 La. Ann. 25 (1850). 
The question, therefore, is one of proximate causation. In the principal case 
the agreement is not for the sale of goods, but for the use of property. In the 
sales cases, the act of the vendor comes to rest with the delivery of the 
chattel and subsequent acts are those of the vendee alone. Cf. Beale, Proxi- 
mate Consequences of an Act (1920) 33 Harv. L. Rev. 633. In the present 
case, whether the agreement is a lease or a license, it would seem to involve a 
continuing grant of reciprocal legal relations, so that when the plaintiff uses 
the dock for smuggling, the dock-owner, at that time, is a participant in the 
very act. Cf. Shepard v. Sullivan, 94 Wash. 134, 135, 162 Pac. 34, 35 (1016). 
But cf. Becar v. Flues, 64 N. Y. 518, 520 (1876). This analysis is supported 
by the cases which hold leases of property for immoral purposes illegal, though 
the lessor merely knows of the immoral purpose and does no act to further it. 
Berni v. Boyer, 90 Minn. 469, 97 N. W. 121 (1903); Boyd v. Topham, 47 
Utah 224, 152 Pac. 1185 (1915); see White v. Holden, 206 Ill. App. 567, 571 
(1917). But cf. Ashford v. Mace, 103 Ark. 114, 146 S. W. 474 (1912). But 
in a sale of land for immoral purposes, mere knowledge does not seem to make 
the contract void. Armfield v. Tate, 7 Ired. L. 258 (N. C. 1847). Cf. Hall v. 
Edwards, 222 S. W. 167, 168 (Tex. Civ. App. 1920). The instant case also 
illustrates an extremely liberal view of judicial notice, since the fact of smug- 
gling appeared nowhere on the record and it is questionable whether it was so 
notorious as to require no evidence. See 5 WicmorEe, EvmENCcE (1923) 
§ 2583; THAYER, PRELIMINARY TREATISE ON EVIDENCE (1898) 300, 300. 


DeaTH BY WroncFuL Act—WuHo May SuE— ABATEMENT OF THE Ac- 
TION UPON THE DEATH OF NExT oF Kin. — The defendant’s train was negli- 
gently driven into an automobile in which A, his wife, and their two children 
were riding. The wife and one child were killed instantly; A died in ten 
minutes; and the other child died a half hour later. The plaintiff, as admin- 
istrator of A’s estate, brought an action under a statute allowing recovery to 
the next of kin by reason of the death by wrongful act. Itz. Rev. Srar. 
(Cahill, 1927) c. 70, §§ 1-2. The statutory requirement was met by alleging 
in separate counts that the action was for the benefit of the estate of the 
surviving child or for the benefit of A’s dependent mother and father, who 
were next of kin after the child. Int. Rev. Strat. (Cahill, 1927) c. 30, §1. 
From a judgment sustaining the defendants’ demurrer, the plaintiff appealed. 
Held, that the beneficial right of action vested in the child immediately on A’s 
death, and that it abated on the child’s death. Judgment affirmed. Wilcox v. 
Bierd, 330 Ill. 571, 162 N. E. 170 (1928). 

Most courts consider that immediately on the death caused by wrongful 
act a right vests in the beneficiary first entitled by the statute to the exclusion 
of all others. Kerner v. Trans-Mississippi Terminal R. R., 158 La. 853, 104 
So. 740 (1925); Wilcox v. Warren Const. Co., 95 Ore. 125, 186 Pac. 13 (1919). 

his is true even though the action is to be brought by the legal representative 
of the deceased. C. B. & QO. R. R. v. Wells-Dickey Trust Co., 275 U.S. 161 
(1927); Union Steamboat Co. v. Chaffin’s Adm’rs, 204 Fed. 412 (C. C. A. 7th, 
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1913); Hammond v. Lewiston, A. & W. St. Ry., 106 Me. 209, 76 Atl. 672 
(1909). Under this view, if the right does not survive to the estate of the 
first beneficiary, no one is entitled to recover. The instant case seems correct 
in holding that the right is personal and not a property right which passes to 
the estate of the deceased beneficiary under a statute making property rights 
survive. Sander’s Adm’x v. L. & N. R. R., 111 Fed. 708 (C. C. A. 6th, 1901) 
(survival statute); Gilkeson v. Missouri Pac. R. R., 222 Mo. 173, 121 S. W. 
138 (1909) (Lord Campbell’s Act). Contra: Matter of Meekin v. Brooklyn 
Heights R. R., 164 N. Y. 145, 58 N. E. 50 (1900); see (1916) 29 Harv. L. 
Rev. 781. A few courts, however, have considered that their statutes vest the 
right of action in the administrator so that the action may be brought after 
the death of the beneficiary first entitled for the benefit of the beneficiaries 
next entitled. Garrard v. Mahoning Valley Ry., 100 Ohio St. 212, 126 N. E. 
53 (1919); Morris v. Spartanburg Ry. Gas & Elec. Co.; 70 S. C. 279, 49 
S. E. 854 (1904). On this theory technical difficulties might arise concerning 
the substitution of one beneficiary for another after suit has already been 
started, since the amount of damages would be different. Cf. Carson v. Gore- 
Meenan Co.,.229 Fed. 765 (D. Conn. 1916). Nevertheless, in establishing a 
general rule, it would seem that the purpose of the statutes is best observed 
by allowing beneficiaries who remain alive to derive the benefit of a recovery. 
A few statutes have specifically so provided. Coto. Comp. Laws (1922) 
c. 139, § 6302; N. D. Comp. Laws Ann. (Supp. 1925) c. 39, § 8323. 


Eoutry — Maxims — CLEAN HaAnps — REFUSAL To AID THE DISSEMINA- 
TION OF FALSEHOOD. — The plaintiff sued to enjoin the postmaster of New 
York City from excluding from the mail envelopes bearing stamps which bore 
the words, “ Protest against Marine Rule in Nicaragua.” An affidavit of the 
secretary of state stated that the United States was not “ ruling” Nicaragua. 
Held, that a court of equity will not aid the propagation of falsehood. Mo- 
tion denied. Gomez v. Kiely, 27 F.(2d) 889 (S. D. N. Y. 1928). 

A citizen of the United States has a property right in the use of the mails, 
which will be protected by injunction. Hoover v. McChesney, 81 Fed. 472 
(C. C. D. Ky. 1897). But the court refused to enforce this right on the ground 
that plaintiff did not have clean hands. Equity has similarly refused to lend its 
aid to a continuing “ fraud on the public ” in cases of trademarks bearing false 
representations and mind-reading acts accomplished by trick. Manhattan 
Medicine Co. v. Wood, 108 U. S. 218 (1883); Howard v. Lovett, 198 Mich. 
710, 165 N. W. 634 (1917); see Note (1922) 35 Harv. L. Rev. 754. But see 
Note (1918) 31 Harv. L. Rev. 889. Thus equity may well refuse to assist the 
dissemination of falsehood. But the application of the clean hands doctrine 
seems questionable when the plaintiff honestly believes that his representations 
are true. Cf. 1 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 398. In 
finding the plaintiff’s representations false, the court relied upon an affidavit 
of the secretary of state and took judicial notice that the United States is 
not ruling Nicaragua. But the affidavit relates only to the legal status of 
Nicaragua, which may be very different from the factual situation. The plain- 
tiff’s representations were as to the latter, and hence not necessarily irrecon- 
cilable with the affidavit. The decision is particularly unfortunate in that this 
is a typical instance of a matter demanding public discussion to determine the 
truth. See Chafee, Freedom of Speech in War Time (1919) 32 Harv. L. REv. 


932, 956. 


Eourry — SuBJEcTs oF JuRISDICTION: ConTRACTS — R1GHT oF VENDOR TO 
OstTaIn BY Rescission CHATTEL SIMILAR TO ONE Sotp. — The plaintiff was 
induced by the fraud of the defendant to sell him certain stock, which the 
defendant resold, retaining additional shares of the same kind. The plaintiff 
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sued in equity to rescind the sale and recover the stock. From a decree 
ordering the return of shares in the amount the defendant had acquired, the 
defendant appealed. Held, that since the defendant no longer had the specific 
shares, the plaintiff was not entitled to specific relief. Decree reversed, and 
a for the plaintiff for damages. Gray v. Trick, 220 N. W. 741 (Mich. 
1928). 

In the United States equity will not in general aid a defrauded person when 
his remedy at law is adequate. Cxiark, Equity (1919) § 380. But in some 
jurisdictions, including Michigan, equity has not given up its historic juris- 
diction based on fraud merely because an adequate remedy has been developed 
at law. See Note (1908) 6 Micu. L. Rev. 330. In such states equity will 
enforce a constructive trust against one who has acquired chattels by fraud, 
whether he is insolvent or not. Bloomingdale v. Empire, etc. Co., 114 Fed. 
1016 (E. D. N. Y. 1902); see 3 Pomeroy, Equity JuRIsPRUDENCE (4th ed. 
1918) § 1053; cf. In re Brown, 185 Fed. 766 (C. C. A. 2d, 1910). If the 
wrongdoer sells the property to a bona fide purchaser and later reacquires it, 
the trust will reattach. -/ndependent, etc. Co. v. United States, 274 U. S. 640 
(1927); Church v. Ruland, 64 Pa. 432 (1870). To hold otherwise would open 
the door to grave frauds by trustees. See Bocert, Trusts (1921) 513. The 
same reason would seem to apply with equal force when the res is a fungible, 
and the wrongdoer reacquires, not the specific chattel, but one just like it. On 
a stockbroker’s bankruptcy, a customer’s right will attach to any stock of the 
kind he originally owned; it need not be the very same. Duel v. Hollins, 241 
U. S. 523 (1916); In re Solomon & Co., 268 Fed..108 (C. C. A. 2d, 1920). 
But these cases are perhaps distinguishable on the ground that it is the general 
practice of brokers to interchange stock. See Oppenheimer, Stockbrokerage 
Bankruptcies (1924) 37 Harv. L. Rev. 869, 870. The principal case refuses 
to extend this principle to other trustees of fungibles, thus refraining from 
further departure from the orthodox rule that the res itself, or its product, 
must be traced. Had the stock not been obtainable on the market, the inade- 
quacy of damages and the ability of defendant to make reparation in kind 
would have been involved, and in a suit for specific reparation, this considera- 
tion might have warranted a different result. 


GARNISHMENT — Property SuBJECT TO GARNISHMENT— EXERCISE OF 
JurIspIcTION WHERE PLAINTIFF’s Acts CREATED OPPORTUNITY TO GARNISH. 
— The plaintiff and one H, residents of Virginia, together with one S, a resi- 
dent of the District of Columbia, joined in a scHeme to enable the plaintiff to 
collect an alleged debt from the defendant, a resident of the District of Co- 
lumbia. For $70, the amount due, S sold H a note made by the defendant. 
Attached to this note was another note for $3000, payable to the defendant 
and endorsed by him as collateral security. H brought both notes into Vir- 
ginia. There the plaintiff levied a foreign attachment on the $3000 note. 
Va. Cope ANN. (1924) § 63098. The defendant appeared specially to ob- 
ject to the jurisdiction. From a judgment dismissing the complaint and dis- 
solving the attachment, the plaintiff appealed. Held, that jurisdiction should 
not .° exercised. Judgment affirmed. Abel v. Smith, 144 S. E. 616 (Va. 
1928). 

Courts refuse to exercise jurisdiction over a defendant, or his property, 
induced into the state by the plaintiff’s intentional misrepresentation of fact. 
Sessoms Grocery Co. v. Internat. Feed Co., 188 Ala. 232, 66 So. 479 (1914); 
Dunlap & Co. v. Cody, 31 Iowa 260 (1871); Delaney Co. v. Freedman Co., 
93 N. J. L. 456, 108 Atl. 435 (1919). The plaintiff’s actual fraud makes his 
request for judicial action an attempted abuse of process. But often, as 
in the principal case, the plaintiff’s inducement involves no misrepresentation 
or broken promise. In such cases a court will act if the plaintiff decides to 
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invoke its jurisdiction after the defendant or his property is within the state. 
Commercial Mut. Accident Co. v. Davis, 213 U.S. 245 (1909); Mackenzie v. 
Mackenzie, 238 Ill. 616, 87 N. E. 848 (1909). Contra: Olean St. Ry. v. Fair- 
mont Const. Co., 55 App. Div. 292, 67 N. Y. Supp. 165 (1900); cf. Condon 
Wrapping Mach. Co. v. Dearborn, 181 App. Div. 311, 168 N. Y. Supp. 718 
(1918). And no different result seems justified where the decision to sue 
antedated and motivated the otherwise proper acts which created the oppor- 
tunity. Jaster v. Currie, 198 U. S. 144 (1905); Jams v. Tedlock, 110 Kan. 
510, 204 Pac. 537 (1922). Contra: Batelle & Co. v. Youngstown Rolling Mill 
Co., 16 Lea 355 (Tenn. 1886). In the principal case the defendant’s assent 
was not necessary to a lawful transfer of the negotiable note and collateral 
security. And it is difficult to find impropriety in the plaintiff’s conduct on the 
ground that his motive was to bring a delinquent debtor within the court’s 
power. Nor is there any question of the forum affording the plaintiff an unfair 
advantage. Cf. Dunlap & Co. v. Cody, supra. Moreover, courts have exer- 
cised jurisdiction in very similar cases. Siro v. Am. Express Co., 99 Conn. 95, 
121 Atl. 280 (1923); Condon Wrapping Mach. Co. v. Dearborn, supra; see 
(1923) 23 Cox. L. Rev. 689; (1923) 22 Micn. L. Rev. 170. But here the 
court seems to discredit all devices for obtaining a basis of jurisdiction. Those 
to whom such devices always imply fraudulent practices will find this solution 
the best, as well as the simplest. 


GUARDIAN AND Warp — VALIDITY OF APPOINTMENT BASED ON INVALD 
Bonp. — P, petitioning for appointment as guardian of certain minor chil- 
dren, executed and delivered to the ordinary of the court a bond which had 
also been executed by A on behalf of the defendant surety company. Al- 
though acting in good faith, A had no authority from the defendant.to do 
this, and the defendant never ratified A’s act. P was duly appointed guardian 
and entered upon his duties. Later a second bond, valid in all respects, was 
executed by the defendant. P was solvent at that time. But after the giving 
of the first bond and prior to the second, P appropriated to his own use 
$0,000 of the wards’ funds. The ordinary sued the defendant on the second 
bond. From a judgment for the plaintiff, the defendant appealed. Held, 
that a guardianship relation existed from the date of the first bond, and that 
the defendant was liable on the second bond for defaults prior to its execu- 
tion, since P was solvent and his subsequent failure to make restitution was a 
violation of the condition of the second bend. Judgment affirmed. Fidelity 
& Deposit Co. of Maryland v. Norwood, 144 S. E. 387 (Ga. App. 1928). 

There is considerable authority supporting the view that since the statute 
requires “ bond and security,” the filing of a valid bond is a condition pre- 
cedent to the existence of the guardianship relation and that its validity is 
subject to collateral attack. Hatch v. Ferguson, 68 Fed. 43 (C. C. A. oth, 
1895); Wuesthof v. Germania Life Ins. Co., 107 N. Y. 580, 14 N. E. 811 
(1888); cf. Thayer v. Erie County Sav. Bank, 217 N. Y. 501, 112 N. E. 446 
(1916). It seems preferable, however, that those dealing with a guardian 
should be able safely to rely upon the letters of guardianship until they are 
revoked by a proceeding brought for that purpose. Mobberly v. Johnson's 
Ex’rs, 78 Ky. 273 (1880); Batchelor v. Overton, 158 N. C. 395, 74 S. E. 20 
(1912). Moreover, it might be argued, though the court makes no such 
point, that the first bond was valid within the statute because the agent was 
liable on his implied warranty of authority. Sullivan v. Mancini, 103 Conn. 
110, 130 Atl. 79 (1925); Collen v. Wright, 8 E. & B. 647 (1857). To be 
sure, this liability, save for an indefensible minority view, rests not on the 
bond itself, but on a subsidiary contract of warranty or in tort. Mendelsohn 
v. Holton, 253 Mass. 362, 149 N. E. 38 (1925); Weiss v. Bawm, 218 App. 
Div. 83, 217 N. Y. Supp. 820 (1926). Contra: Gillis v. White, 214 Ala. 22, 
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106 So. 166 (1925); Medlin v. Ebenezer Baptist Church, 132 S. C. 498, 129 
S. E. 830 (1925). But it seems possible to argue that the statute requiring 
“bond and security ” is satisfied by the bond of P, coupled with the liability 
of A off the bond. On the second point the instant case follows the modern 
rule in holding the surety liable for prior defalcations when the principal was 
solvent after the execution of the bond. Brooke v. Am. Sav. Bank, 216 N. W. 
88 (Iowa 1927); Aetna Indemnity Co. v. State, 101 Miss. 703, 57 So. 980 
(1912); Owens v. McMahan, 122 Wash. 191, 210 Pac. 200 (1922). Contra: 
Howe v. White, 162 Ind. 74, 69 N. E. 684 (1904). 


INSURANCE — MARINE INSURANCE — VALUED PoLicy — INSURER’s LIABIL- 
ITY FOR GENERAL AVERAGE CONTRIBUTION BY CARGO. — The respondent issued 
a policy for $27,690 on the libellant’s cargo of gasoline, valued at $212,000. 
The vessel on which the gasoline was shipped was torpedoed, and in order to 
enable it to reach port, part of the cargo was sacrificed. This was treated as 
a general average loss, and an adjustment made, both as to it and other losses. 
The adjusters took the cargo at a contributing value of $417,000, and fixed 
the libellant’s contribution at $49,000, which it paid. The libellant claimed 
that its recovery under the policy should be that proportion of its contribution 
which the respondent’s underwriting bears to the agreed value in the policy. 
A decree in personam for this amount was entered against the respondent, who 
appealed. Held, that the libellant recover only such proportion of its claim 
as the agreed value bears to the contributing value. Decree reversed; libel 
dismissed. Gulf Refining Co. v. Atlantic Mut. Ins. Co., 27 F.(2d) 678 
(C. C. A. 2d, 1928). : 

Where there has been a partial cargo loss on a valued policy, the insured 
recovers such proportion of the valuation as the amount of loss bears to the 
sound value of the goods. Lewis v. Rucker, 2 Burr. 1167 (1761); Lamar Ins. 
Co. v. McGlashen, 54 Ill. 513 (1870); Forbes v. Manufacturers’ Ins. Co., 
1 Gray 371 (Mass. 1854). If the agreed value is less than the actual value, 
the insured is coinsurer for the excess; if it is higher, his recovery is more than 
indemnity. But where the hull has suffered a partial loss, the underwriter pays 
the full amount lost, up to the amount of the policy. Internat. Nav. Co. v. 
Atlantic Mut. Ins. Co., 100 Fed. 304 (S. D. N. Y. 1900), aff'd, 108 Fed. 987 
(C. C. A. 2d, 1901), certiorari denied, 181 U. S. 623 (1901); Aitchison v. 
Lohre, 4 App. Cas. 755 (1879). In the case of a general average contribution 
by the hull, the insured recovers in full in New York and the federal courts, 
but only proportionally in England and Massachusetts. Jnternat. Nav. Co. v. 
Sea Ins. Co., 129 Fed. 13 (C. C. A. 2d, 1904); Providence, etc. S. S. Co. v. 
Phoenix Ins. Co., 89 N. Y. 559 (1882). Contra: Clark v. United, etc., Ins. 
Co., 7 Mass. 365 (1811); S. S. “ Balmoral” Co., Ltd. v. Marten, [1902] 
A. C. 511. The principal case presents the situation of general average con- 
tribution by the cargo. Earlier adjudications followed the New York rule on 
hull contributions. British, etc. Ins. Co. v. Maldonado & Co., 182 Fed. 744 
(C. C. A. oth, 1910), certiorari denied, 220 U. S. 622 (1911) (perhaps statu- 
tory; see Cat. Crv. Cope (Deering, 1923) § 2744); Strong v. N. Y., etc. Ins. 
Co., 11 Johns. 323 (N. Y. 1814); see Peters v. Warren Ins. Co., Fed. Cas. 
No. 11,034, at 372 (C. C. D. Mass. 1840); Loring v. Neptune Ins. Co., 20 
Pick. 411, 414 (Mass. 1838). But in the instant case, the court applied the 
principle of partial cargo losses, arguing that doctrines applicable to hulls for 
special reasons, namely, the difficulty of ascertaining the value of a ship, 
should not be extended to cargoes. See Internat. Nav. Co. v. Atlantic Mut. 
Ins. Co., supra, at 323. The decision seems equitable if a converse result will 
be reached when there has been overvaluation. But cf. British, etc. Ins. Co. v. 
Maldonado & Co., supra, at 753. An early American case suggests this result, 
though the English act is unclear on the point, and has apparently not yet 
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been construed. Cf. Griswold v. Union Mut. Ins. Co., Fed. Cas. No. 5,840 
(C.C. S. D. N. Y. 1854) (freight); see 6 Epw. VII, c. 41, § 73 (1906). No 
principles of valuation are disregarded in the instant case; the agreed value 
still determines the insured’s interest in the property. Feise v. Aguilar, 3 
Taunt. 506 (1811); Watson v. Ins. Co., Fed. Cas. No. 17,286 (C. C. D. Pa. 
1811); see Irving v. Manning, 1 H. L. Cas. 287, 307 (1847); ARNoULD, 
MarineE INSURANCE (11th ed. 1924) § 355. But see (1902) 16 Harv. L. Rev. 
67, 68. 


MaritIMe Liens — NATURE AND ScoPpE— RIGHT OF MASTER To LIEN ON 
FREIGHT FoR WAGES. — The schooner Else was libelled by the master and 
crew for wages due, and was sold pendente lite and the proceeds and freight 
money were paid into court. Interveners excepted to that part of the referee’s 
report which held that the master of the schooner had a lien upon the freight 
money. Held, that although he had no lien upon the ship, the master had a 
lien upon the freight for wages due. Exceptions overruled. The Else, 27 
F.(2d) 935 (S. D. Ala. 1928). 

It is settled in this country that a master has no lien upon his ship for 
wages due. The Raleigh, Fed. Cas. No. 11,539 (E. D. Va. 1876); The Ne- 
braska, 75 Fed. 598 (C. C. A. 7th, 1895). Various reasons have been assigned 
for the rule. The Grand Turk, Fed. Cas. No. 5,683 (S. D. N. Y. 1817) (mas- 
ter contracts on credit of owner, not of ship); The Raleigh, supra (conven- 
ience to commerce); The Nebraska, supra (public policy). But in England, 
the rule has been abrogated by statute. MerrRcHANT SHrppinc Act, 57 & 58 
Vict. c. 60, § 167 (1894). According to early American decisions, the master 
has a lien upon freight money, even though he has no lien upon the vessel. 
Drinkwater v. The Spartan, Fed. Cas. No. 4,085 (D. Me. 1828); The Bow- 
ditch, Fed. Cas. No. 1,717 (D. Me. 1856). But see Sims v. Howard, 40 Me. 
276, 278 (1855). In England, before statutes gave him a lien upon the vessel, 
a master had no lien on freights, as the latter were regarded as incident to the 
vessel. Smith v. Plummer, 1 B. & Ald. 575 (1818). And a recent American 
decision has adopted this view of liens on freights. United States v. Robins 
Dry Dock & Repair Co., 13 F.(2d) 808 (C. C. A. 1st, 1926). But see (1925) 
25 Cor. L. Rev. 225. There appears to be no convincing reason for treating 
freights as incident to the ship, and the reasons for refusing the master a lien 
upon his ship do not necessitate refusing him a lien upon freights. On the con- 
trary, in order to place the master upon an equal footing with other members 
of the crew as regards security for wages, the denial of the one would seem a 
reason for granting the other. The principal case appears justified in so doing. 


States — Property — RIGHT oF PRIORITY AGAINST INSOLVENT BANKS — 
Crown’s PREROGATIVE AS Part oF A StTaTE’s Common Law. — The plaintiff 
was surety upon the bond of the defendant bank, which was a depository for 
state funds. Upon the defendant’s insolvency, the plaintiff was required to 
pay the state’s claim. The plaintiff then sued to have its claim against the 
defendant given a preference on the ground that the state, as sovereign, had 
a right of priority, and that the plaintiff in paying the state became subrogated 
to this right. From a judgment sustaining the defendant’s demurrer to the 
petition, the plaintiff appealed. Held, that since no constitutional nor legis- 
lative provision confers a right of priority on the state, and since this right 
was not received into the common law of the state from the English common 
law, the right does not exist. Judgment affirmed. Fidelity and Casualty Co. 
v. Union Savings Bank, 163 N. E. 221 (Ohio App. 1928). 

At common law the Crown by reason of its prerogative, was preferred over 
other creditors when its debtor became insolvent. See Marshall v. The People, 
254 U. S. 380, 382 (1920); 3 Bx. Comm. 420. On the question whether the 
state, as successor to the Crown, acquired this prerogative there is a diver- 
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gence of opinion among the American courts. See Note (1906) 19 Harv. L. 
REV. 292; (1912) 26 Harv. L. REv. 92; (1924) 8 Munn. L. Rev. 354. A slight 
majority of jurisdictions have held that, in the absence of legislative enact- 
ment, the state receives the sovereign’s right of priority by reason of its 
adoption of the English common law. Marshall v. People, supra; State v. 
Williams, 101 Md. 529, 61 Atl. 297 (1905); Fidelity and Guar. Co. v. Rainey, 
120 Tenn. 357, 113 S. W. 397 (1907). Those courts reaching the opposite 
result have based their decisions on the ground that the prerogative is incon- 
sistent with our republican form of government and therefore was not re- 
ceived along with the rest of the common law. Smith v. Arnold, 165 Ky. 214, 
176 S. W. 983 (1915); Board of Freenolders v. State Bank, 29 N. J. Eq. 268 
(1878), afd, 30 N. J. Eq. 311 (1878). The rule of priority in this country 
seems to have had the same sort of tacit acceptance as the common law rule 
of immunity of the state from suit without its consent. See Watkins, THE 
STATE AS A Party Liticant (1927) 50 et seg. In the principal case the court 
by aligning itself with the minority has strengthened the growing tendency to 
recognize fewer governmental rights and privileges. See Davis v. Pringle, 
268 U.S. 315, 318 (1925); White v. Mechanics Security Corp., 269 U. S. 283, 
301 (1925). But the language of the opinion goes further than that of 
previous decisions, in apparently indicating that a state can have no right or 
immunity which cannot be spelled out of constitutional or legislative provi- 
sions. That this is unsound seems clear from earlier Ohio decisions which 
held that the state received its right to immunity from suit from the common 
law. Fox Paper Co. v. Lessees of Public Works, 7 Ohio Dec. 56 (1866); see 
Commissioners of Hamilton County v. Noyes, 5 Ohio Dec. 238, 240 (1874). 


SURETYSHIP — SuURETY’s DEFENSES: IN GENERAL — FAILURE OF CONSIDER- 
ATION TOWARD THE PRINCIPAL AS A MITIGATION oF Damaces.—C con- 
structed a building for P and in order to prevent C from enforcing a lien on 
it, G unconditionally guaranteed payment of the balance claimed. C sued G 
alone, who set up as an equitable defense that C had refused to remedy de- 
fects in the building. There was no allegation of P’s insolvency or of an 
assignment of P’s claim to G. C demurred and the demurrer was sustained. 
G excepted. Held, that the guarantor cannot avail itself of a breach of 
contract by the creditor toward the principal. Exceptions overruled. F. A. 
Rumery Co. v. Merrill Trust Co., 143 Atl. 54 (Me. 1928). 

The instant case follows the general rule that a surety cannot set up the 
claim of his principal against the creditor in an action by the latter against 
the surety alone. -See 2 WiLListon, Contracts (1920) § 1251. But a dis- 
tinction should be drawn between claims arising out of the same transaction 
and claims unrelated to it. If the guarantor is denied reimbursement, either 
the principal or the creditor will be enriched at his expense. If, however, 
the guarantor can obtain reimbursement, and the principal then recovers 
from the creditor, multiplicity of suits and circuity of action result. Cf. 
Reeves v. Chambers, 67 Iowa 81, 24 N. W. 602 (1885); Gasquet v. Oakey, 
19 La. 76 (1841). And unless the principal debtor recovers from the creditor 
for the failure of consideration, the latter has accomplished indirectly what 
he could not do in a suit against the principal. Several cases, accordingly, 
permit a surety to set up failure of consideration. Scroggin v. Holland, 16 
Mo. 419 (1852); Gunnis v. Weigley, 114 Pa. 191, 6 Atl. 465 (1886). But 
cf. Gillespie v. Torrance, 25 N. Y. 306 (1862). The risk of the principal’s 
insolvency is thereby avoided in part. But it is unfair to adjudicate the 
rights of the principal in his absence. See 2 Wrixtiston, Contracts § 1251. 
As a result, a large claim might be completely destroyed in offsetting a smaller 
one. Gillespie v. Torrance, supra. The proper remedy would be the inter- 
mediate course of having the principal joined by some proceeding in equity. 
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See 2 Wituiston, Contracts § 1218; Gillespie v. Torrance, supra, at 311 
semble. This should be done regardless of whether the principal is in- 
solvent, for only chancery can give due regard to all the interests involved. 
Contra: Becker v. Northway, 44 Minn. 61, 46 N. W. 210 (1890); Hiner v. 
Newton, 30 Wis. 640 (1872). Where the principal is already a party de- 
fendant and joins in asserting the failure of consideration, there should clearly 
be no objection to the defense. Trexler v. Wilson, 133 Ark. 216, 202 S. W. 
819 (1918); Wm. Segar, Inc. v. Ocean Ave. Realty Corp., 127 Misc. 805, 
217 N. Y. Supp. 471 (1926); cf. Ettlinger v. Nat. Surety Co., 221 N. Y. 
467, 117 N. E. 945 (1917). But cf. Robbins v. Brooks, 42 Mich. 62 


(1879). 


TAXATION — Power To Tax: STATE — CONSTITUTIONALITY OF ExcIsE Tax 
MEASURED BY NET INCOME FROM FEDERAL Bonps. — A statute provided that 
the annual excise tax on corporations should be assessed, inter alia, on the 
basis of net income, including income from United States bonds. Mass. GEn. 
Laws (1921) c. 63, § 32, as amended by Mass. Laws 1923, c. 424, § 1; ibid. 
c. 63, § 30, cl. 5, and Mass. Laws 1925, c. 343, §1A. The excise tax was duly 
assessed, and the corporation petitioned for an abatement of so much of the 
tax as was based on income from liberty bonds and federal farm loan bonds 
held by it. Congress had expressly exempted these bonds from all state taxa- 
tion. 40 Stat. 288, 291 (1917), 31 U. S. C. $747 (1926), as amended by 
40 STAT. 502, 504 (1918), 31 U.S.C. § 752n. (1926) (liberty bonds) ; 39 Star. 
360, 380 (1916), 12 U. S. C. §931 (1926) (farm loan bonds). From a decree 
sustaining the defendant’s demurrer, and dismissing the bill, the petitioner 
appealed. Held, that the tax in question is not a direct tax on a federal instru- 
mentality, and is therefore constitutional. Decree affirmed. Macallen Co. v. 
Commonwealth, 163 N. E. 75 (Mass. 1928). 

A federal excise tax measured by net income derived in part from state 
bonds, otherwise tax exempt, has been held constitutional. Flint v. Stone 
Tracy Co., 220 U. S. 107 (1911). It might therefore be argued that the prin- 
cipal case, which involves a state excise measured by net income derived in 
part from federal securities, is likewise valid. See Powell, Indirect Encroach- 
ment on Federal Authority by the Taxing Powers of the States (1919) 32 
Harv. L. REv. 902, 925. But recent decisions cast doubt upon such a simple 
solution. Miller v. Milwaukee, 272 U.S. 713 (1927); Northwestern Mut. 
Life Ins. Co. v. Wisconsin, 275 U. S. 136 (1927); National Life Ins. Co. v. 
United States, 48 Sup. Ct. 591 (U. S. 1928). Miller v. Milwaukee, supra, 
might be distinguished since it involved in effect a direct and discriminatory 
tax. See (1927) 40 Harv. L. Rev. 790. In Northwestern Mut. Life Ins. Co. 
v. Wisconsin, supra, the excise was computed on gross income. And there is 
a distinction between taxing gross and net income, since in the latter case the 
subject of the tax is less directly affected. Peck & Co. v. Lowe, 247 U. S. 165 
(1918) (net income derived from exporting); United States Glue Co. v. Oak 
Creek, 247 U. S. 321 (1918) (net income derived from interstate commerce) ; 
see Powell, supra, at 634, 638. But National Life Ins. Co. v. United States, 
supra, seems to mark a tendency fully to protect holders of tax-exempt secur- 
ities, which is the more strikingly indicated since the statute there involved 
not the imposition of a burden but the denial of an immunity. See (1928) 
77 U. or Pa. L. Rev. 141. Accordingly, it is not at all certain that the Supreme 
Court, in the event of an appeal, would apply the logical converse of Flint v. 
Stone Tracy Co., supra, and hold the instant tax valid. This uncertainty is 
increased by the political consideration of federal supremacy; there is always 
the difference between “the action of the whole on a part, and the action of 
a a on the whole.” See McCulloch v. Maryland, 4 Wheat. 316, 435 (U. S. 
1819). 
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TAXATION — PROPERTY SUBJECT TO TAXATION — STAMP TAX ON CERTIFI- 
CATES OF MEMBERSHIP IN TRUST CREATED TO LIQUIDATE BUSINESS. — The A 
corporation became involved in financial difficulties. In order to extricate it 
from its embarrassment and to liquidate the assets, the stockholders and 
bondholders transferred their stocks and bonds to the plaintiff trustees. 
Under the declaration of trust, the trustees were empowered to dictate the 
policies and exercise complete control of the corporation. The trustees issued 
to the former stockholders and bondholders certificates evidencing their bene- 
ficial interest in the trust. The collector of Internal Revenue taxed these 
certificates under a statute imposing a stamp tax “on each original issue ” of 
certificates of stock. 40 STAT. 1057, 1135 (1918); 42 Stat. 227, 303 (1921). 
The plaintiffs sued to recover these taxes which they had paid under protest. 
From a judgment for the plaintiffs, the defendant appealed. Held, that since 
the purpose of the trust was to liquidate and not to carry on business, it did 
not constitute an “ association ” within the statute, and hence the certificates 
were not taxable. Judgment affirmed. White v. Hornblower, 27 F.(2d) 777 
(C. C. A. 1st, 1928). 

The term “ corporation” as employed in the Revenue Act includes “ asso- 
ciations, joint-stock companies and insurance companies,” and this defini- 
tion applies throughout the entire act. 40 Stat. 1057 (1918); 42 STAT. 227 
(1921); Burk-Waggoner Oil Ass’n v. Hopkins, 269 U. S. 110 (1925) (income 
and excess profits tax); see (1926) 35 Yate L. J. 384. In determining 
whether a business organization is an “ association” within the meaning of 
these federal statutes, the test is not whether the organization is a trust, asso- 
ciation, or partnership under the Massachusetts law. The criterion is 
whether it is an organization in a quasi-corporate form carrying on a business. 
Hecht v. Malley, 265 U. S. 144 (1924) (excise tax); Burk-Waggoner Oil 
Ass'n v. Hopkins, supra; U. S. Treas. Reg. 71, art. 77(e) (1926); see Note 
(1928) 76 U. oF Pa. L. Rev. 298. Contra: Neal v. United States, 26 F.(2d) 
708 (D. Mass. 1928). Under this formula an operating investment trust has 
been subjected to a stamp tax upon certificates it issued to the beneficiaries. 
Malley v. Bowditch, 259 Fed. 809 (C. C. A. 1st, 1919); see 3 Cum. Bull. 1, 
489 (1924). The fact that in the instant case the trust was a liquidation 
trust would not make the rule inapplicable since the corporation continued 
business until the liquidation was completed. Cf. Kansas Wheat Growers’ 
Ass’n v. Motter, 14 F.(2d) 242 (D. Kan. 1926). The result reached is 
clearly correct, however, for the ‘reason that the trust was a holding or 
voting trust, and the trustees could be considered as “ conducting the busi- 
ness ” only by disregarding the corporate conception. Crocker v. Malley, 249 
U. S. 223 (1919) (income tax); U. S. Treas. Reg. 71 art. 29(e) (1926); see 
Rottschaefer, Massachusetts Trust Under Federal Tax Law (1925) 25 Cot. 
L. Rev. 305, 310. But cf. Anderson Steam Vulcanizer Co. v. Comm’r, 6 
B. T. A. 737 (1927). Moreover, it is doubtful whether the issuance of these 
certificates of trust representing the beneficial ownership in the corporation 
stocks and bonds would be an “ original issue.” Cf. Edwards v. Wabash Ry., 
264 Fed. 610 (C. C. A. 2d, 1920); American Laundry Mach. Co. v. Dean, 292 
Fed. 620 (S. D. Ohio 1923). The transfer of the corporation shares to the 
trustees, however, would be subject to the transfer tax, since the legal title 
passed to the trustees. Provost v. United States, 269 U. S. 443 (1926); 
Goodyear Tire & Rubber Co. v. United States, 273 U. S. tor (1927). 


TRIAL — PROVINCE OF CouRT AND JUrRy—RucuHT or Court To REOPEN 
CAsE ON ITs OwN Motion. — The defendant was indicted for the illegal pos- 
session of intoxicating liquor. After the evidence was in and both sides had 
rested, but before argument, the judge on his own motion reopened the case 
and recalled for further examination a witness who had appeared for the 
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prosecution. From a judgment of conviction, and an order overruling a mo- 
tion for a new trial, the defendant appealed. Held, that the trial judge had 
acted within his discretion. Judgment affirmed. State v. Rief, 221 N. W. 
53 (S. D. 1928). 

The function of a trial judge is not that of a mere umpire in a game be- 
tween opposing counsel. He may cross-examine witnesses. State v. Keehn, 
85 Kan. 765, 118 Pac. 851 (1911); see (1912) 25 Harv. L. Rev. 394. And 
he may, by the better American rule, in both civil and criminal cases, and 
by the English rule, in criminal cases, summon witnesses not called by either 
party. People v. Rardin, 255 Ill. 9, 99 N. E. 59 (1912); Merchants Bank v. 
Goodfellow, 44 Utah 349, 140 Pac. 759 (1914); see 5 WicmMorRE, EvIDENCE 
(2d ed. 1923) § 2484. Contra: South Covington & Cin. Ry. v. Stroh, 23 
Ky. 1807, 66 S. W. 177 (1902); cf. Rex v. Harris, [1927] 2 K. B. 587. It is 
in fact a common practice in many states for the judge in criminal cases to 
call, as the court’s witness, persons whom neither party dared to summon be- 
cause of the rule forbidding the impeachment of one’s own witness. State v. 
Brown, 91 Fla. 682, 108 So. 842 (1926); Pendleton v. Commonwealth, 131 
Va. 676, 109 S. E. 201 (1921). The judge may, in his discretion, on motion 
of either counsel, permit a case to be re-opened at any time before the jury 
returns a general verdict. Missouri Pac. Ry. v. Oleson, 213 Fed. 329 (C. C. 
A. 8th, 1914) (after motion for directed verdict); Clavey v. Lord, 87 Cal. 
413, 25 Pac. 493 (1891) (after special verdict); see 4 WicmorE, EvimENCE 
§§ 1876-81. Contra: Walz v. Fidelity-Phoenix Fire Ins. Co., 10 F.(2d) 22 
(C. C. A. 6th, 1926) (after disagreement of jury). There is no reason why 
the judge should not be able to do on his own motion what he has discretion 
to do on the motion of a party. Paxson Co. v. Board of Chosen Freeholders, 
2or Fed. 656 (C. C. A. 3d, 1912) (after parties had closed); Dunlap v. 
Seattle Nat. Bank, 93 Wash. 568, 161 Pac. 364 (1916) (during argument of 
counsel); Rex v. Sullivan, [1923] 1 K. B. 47. Contra: Hagerle v. Beebe, 123 
Towa 620, 99 N. W. 303 (1904). The total result of allowing the judge the 
power to reopen is to save time, since he could on his own motion order a new 
trial. Schmidt v. Brown, 80 Hun 183, 30 N. Y. Supp. 68 (1894). Moreover, 
in criminal cases the strong public interest involved should support any 
reasonable efforts of the judge to effect justice. 


Trusts — APPOINTMENT OF TRUSTEES — RESTRICTING CHOICE OF THE 
Court To Persons NoMINATED BY THE CzESTUIS QuE Trust. — By the 
terms of a testamentary trust, the testator gave his estate to four trustees 
in trust for his five children and their descendants. The will did not provide 
for the appointment of new trustees. Subsequently all the trustees resigned. 
The adult sons joined with the guardian for all but one of the minor children 
in a petition to the court for the appointment of four new trustees, and they 
suggested the names of six men from whom the selection might be made. The 
auditing judge appointed four trustees, none of whom had been suggested by 
the cestuis. The appointment was confirmed, and the cestuis appealed. Held, 
that the court erred in not selecting the new trustees from those named by the 
cestuis, since all of those named were found to be competent. Order reversed. 
In re McCaskey’s Estate, 143 Atl. 209 (Pa. 1928). 

The power of courts to appoint new trustees when necessary is well recog- 
nized. See 3 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 1087. And 
it is generally said that the court, in exercising this power, will consider the 
desires and interests of the beneficiaries. Jn re Gunther, 197 App. Div. 28, 
188 N. Y. Supp. 615 (1921); Jn re Tempest, L. R. 1 Ch. App. 485 (1866). 
But the prevailing view seems to be that the court may refuse to choose the 
new trustee from among the persons suggested by the parties in interest. Jn 
re Pitney, 113 App. Div. 845, 99 N. Y. Supp. 588 (1906); Middleton v. Reay, 
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7 Hare 106 (1849); cf. Cole v. City of Watertown, 119 Wis. 133, 96 N. W. 
538 (1903). The principal case is apparently the first to decide that the 
choice must be made from among such persons. This, in effect, gives to the 
cestuis que trust the right to select their new trustees, when necessary, sub- 
ject only to the approval of the court. Where all the parties who might be 
interested in the estate are in existence and are sué juris, such a rule is unob- 
jectionable because they may even terminate the trust if they so desire. 
Harrar’s Estate, 244 Pa. 542, 91 Atl. 503 (1914); Rowley v. American Trust 
Co., 144 Va. 375, 132 S. E. 347 (1926). But cf. Claflin v. Claflin, 149 Mass. 
19, 20 N. E. 454 (1889). But where there are remaindermen whose existence 
or interests are contingent, the living beneficiaries who are sué juris cannot 
terminate the trust. Anderson v. Williams, 262 Ill. 308, 104 N. E. 659 
(1914); Johnson v. Provident Trust Co., 280 Pa. 255, 124 Atl. 436 (1924). 
In such a case, to give them this power of appointing the new trustees might 
endanger the rights of the remaindermen. And even if the rule is to be applied 
only where, as in the principal case, the persons nominated by the trustees 
are found to be “ competent,” the danger would nevertheless exist, inasmuch 
as the appointing court would ordinarily have neither the time nor the means 
for making a thorough investigation into the ability of the persons suggested. 


Trusts — RESULTING TRUSTS — CREATION OF PURCHASE Money Trust 
UPON CONVEYANCE TO A MAN AND WoMAN NoT LEGALLY Marriep. — Realty 
was conveyed “to A and his wife B.” There was evidence that A paid most 
of the consideration. B, in fact, was not A’s wife, because A had another 
wife living, whom he believed dead. A and B lived together as husband and 
wife, however, for some time, until the return of the first wife. B then 
brought an action for partition of the realty. Held, that since A and B were 
not legally married, they took as tenants in common, and that B was en- 
titled to one half of the proceeds of the partition sale. Judgment accord- 
ingly. Anthony v. Merical, 230 N. Y. Supp. 605 (1928). 

The general rule that tenants in common take according to the amounts 
contributed, if such amounts are put in evidence to rebut the presumption 
of equality, has recently been applied in New York in a case involving sub- 
stantially the same facts as the principal case. McGreggor v. Walters, 133 
Misc. 24, 230 N. Y. Supp. 590 (1928); Perrin v. Harrington, 146 App. Div. 
292, 130 N. Y. Supp. 944 (1911). But where a conveyance to a legal wife is 
paid for by the husband, it is presumptively a gift, and there is no resulting 
trust in favor of the husband. Schultz v. Schultz, 274 Ill. 341, 113 N. E. 638 
(1916); Tileston v. Tileston, 234 Mass. 530, 125 N. E. 555 (1920). The 
same is true where the purchase is made in the name of husband and wife, 
or of husband and wife and a stranger. Hayes v. Horton, 46 Ore. 597, 81 
Pac. 386 (1905); cf. In re Condrin, [1914] 1 Ir. R. 89. It therefore fol- 
lows that in a conveyance to husband and wife as tenants in common, there 
is presumptively a gift of an undivided half-interest to the wife. The 
existence of a gift or advancement in such cases is a pure question of in- 
tent. 1 Perry, Trusts (6th ed. 1911) §147. There being no evidence of 
an intent on A’s part to benefit B only if she were his legal wife, the prin- 
cipal case seems sound in holding that the illegality of the marriage should 
‘at a the presumption of a gift. But cf. Soar v. Foster, 4 K. & J. 152 
1858). 


WorKMEN’s CompENSATION Acts — Recovery AGAINST THIRD Party — 
EMPLOYER’S RIGHT TO REIMBURSEMENT AFTER INJURED Party Has RELEASED 
TorTreasor. — A, an employee of B, while acting within the scope of his 
employment, was killed by the negligence of the defendant. A’s widow, his 
sole surviving dependent, released the defendant from liability under a 
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death statute in return for payment of a sum in excess of what the widow 
would have been entitled to recover as compensation under the workmen’s 
compensation act. B was insured by the plaintiff against liability under that 
law, and the employer or his insurer was required to pay one thousand dollars 
to the state treasurer ‘“‘ for every case of injury causing death, in which there 
are no persons entitled to compensation.” N.Y. WoRKMEN’s COMPENSATION 
Law (1922) $15, (8), (9). An award was made against the plaintiff in 
accord with these provisions, and the sum was paid. The plaintiff sued the 
tortfeasor to reimburse itself in accordance with a statute allowing recovery 
from the negligent third party in such cases “ which shall be in addition to any 
cause of action by the legal representatives of the deceased.” N.Y. Work- 
MEN’s COMPENSATION LAw (1922) § 29. The case was submitted to the ap- 
pellate division on an agreed statement of facts. Held, that the plaintiff can 
recover. Phoenix Indemnity Co. v. Staten Island Rapid Transit Ry., 224 App. 
Div. 346, 230 N. Y. Supp. 747 (1928). 

The requirement of the payments to the state treasurer by the employer or 
his insurer is not a violation of the state or federal constitution. Sheehan Co. 
v. Shuler, 265 U. S. 371 (1924); Matter of State Industrial Comm. v. New- 
man, 222 N. Y. 363, 118 N. E. 794 (1918). The statute is construed as re- 
quiring such payments where no one is entitled to compensation solely because 
a third person has paid damages to the dependents. Matter of State Treasurer 
v. Niagara Falls Power Co., 241 N. Y. 521, 150 N. E. 538 (1025); cf. Matter 
of State Treasurer v. West Side Trucking Co., 233 N. Y. 202, 135 N. E. 244 
(1922). This interpretation, adopted in the instant case, however, is unfor- 
tunate since the employee in determining whether to sue the tortfeasor or to 
claim compensation has the power to decide whether the penalty shall be 
imposed on the insurance company. And the employee is encouraged to sue 
the negligent third party in the first instance. N. Y. WoRKMEN’s CoMPENSA- 
TION Law (1922) § 29; Matter of Zirpola v. Casselman, Inc., 237 N. Y. 367, 
143 N. E. 222 (1924); Travelers Ins. Co. v. Brass Goods Mfg. Co., 239 N. Y. 
273, 146 N. E. 377 (1925); see Note (1925) 38 Harv. L. Rev. 971. The re- 
sult is that if recovery over by the employer is allowed, the tortfeasor bears 
an additional burden. Yet this would not seem to be authorizing a double 
recovery for the same wrong, for the third party has caused damage to both 
employer and employee by his act. Cf. Ames v. Union Ry., 117 Mass. 541 
(1875). A release by one injured party clearly does not protect the tort- 
feasor from suit by another injured by the same act. The employer’s damage 
is too remote to form the basis of a common law tort action. See Note (1925) 
38 Harv. L. Rev. 971, 972. But see Note (1915) 28 Harv. L. Rev. 307. Yet 
the statute permitting recovery would seem an equitable adjustment of inci- 
dence of loss and not a violation of due process. See Second Employers’ 
Liability Cases, 223 U. S. 1, 50 (1912). 
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Jurat Retations. By Albert Kocourek. With an introduction by John H. 
Wigmore. Indianapolis: The Bobbs-Merrill Company. pp. xxiii, 482. 


Professor Kocourek has written a book which will doubtless remain a closed 
one to that professional counterpart of “the man in the street,” the ordinary 
legal practitioner. Bentham himself would be hard pressed to match the 
crabbed Greek compounds which stud its pages— such novel coinages as 
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mesonomic, heteradic, homomorphic, dypolic, heterotaxic, ectophylactic, and 
the like. At the same time the ascetically conceptual method of approach to 
which Professor Kocourek has confined himself seems likely to chill the hot 
blood of juristic theorists throbbing to lay bare the non-legal aspects of jural 
situations, conflicts of social interests, and pressures of competing groups. 
It is greatly to be hoped that a difference in approach will not lead, as it so 
often does among scholars, to the initial flare of disagreement which bars the 
way to a patient and sympathetic effort toward understanding. Professor 
Kocourek has written a hard book, but one which will repay the effort to 
transmute disagreement if not into agreement, at least into insight. 

In 1912 six American philosophers pooled their minds in a volume entitled 
The New Realism. At the forefront of the section headed “ Realistic Program 
of Reform” they placed three items: “ (1) The scrupulous use of words; 
(2) Definition; (3) Analysis,” proclaiming their stand under the banner of 
Hobbes: “ The light of human minds is perspicuous words, but by exact defi- 
nition first purged and snuffed from all, ambiguities.” + Intellectual currents 
operate over a whole contemporary field of magnetism, and the urge toward 
analysis which motivated the six “ realists ” registered its simultaneous inva- 
sion of jurisprudence in Hohfeld’s initial article on Some Fundamental Legal 
Conceptions.? In paying a tribute to Hohfeld in the present volume, Professor 
Kocourek adds, “ While the author has been a friendly opponent of Pro- 
fessor Hohfeld . . . it is probable that this book would not have appeared 
except for Professor Hohfeld’s celebrated pioneer undertaking.” * 

The difference between Hohfeld’s contribution and that offered by Professor 
Kocourek is not limited to specific differences of conclusion on such matters 
as “ no-right,” “ privilege,” “liberty,” and “ power.” The deeper difference 
is that Professor Kocourek seeks consciously to build his system of definitions 
into the background and framework of a theory of the nature of law. In the 
midst of a renaissance of natural law theory he has the courage to proclaim 
himself a stout positivist. He takes roundly to task as a “delusion of 
grandeur ” the widely current view which confuses jural law with purely 
sociological methods of control, and which sweeps all the latter into the lap 
of the former. For him law is a system of abstract rules owing their existence 
to the legislative activity of the politically organized community and gaining 
effectiveness only as applicable by an organ of the state to constrain conduct. 
“Law proceeds from the idea of sovereignty.” * Therefore all law reflects the 
policy which appeals to the law-making organ — it is “ policy ” which in the 
last analysis is “‘ determinative of whether and on what terms a legal relation 
can be said to exist for the purposes of executive action in a given state.” 5 
Professor Kocourek is of course aware that the view of policy at any given 
time effective to determine the action of the law-making organ is of necessity 
largely controlled by the social forces at that time operative — “ juridical 
sovereignty does not mean absolute physical omnipotence ”; ® but he insists 
on keeping separate law and the forces which operate on the law maker.” 





1 Tue New REALISM (1912) 21-24. 
2 (1913) 23 YALE L. J. 16. Reprinted in Honretp, FUNDAMENTAL Lecat Con- 
CEPTIONS AS APPLIED IN JUDICIAL REASONING AND OTHER Lecat Essays (1923) 332. 
8 Preface, at x. 5 P. 236. 
Paes. 6 P, 235. 
7 See Dickinson, A Working Theory of Sovereignty (1927) 42 Pox. Sct. Q. 524; 
(1928) 43 ibid. 32. 
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Commencing with a conception of law as a body of rules laid down by the 
sovereign, Professor Kocourek’s trend of thought seems to proceed as follows: 
A rule of law operates by establishing between persons subject to the rule 
certain legal or jural relations,® by the use of which they are enabled to effect 
the legal results which the rule contemplates. This legal result takes the form 
of a new legal relation intended by the rule to follow from a given use of the 
former relation. Take, for example, the rule that an assault constitutes a 
cause of action for damages. This rule creates between persons fully subject 
to it two sets of relations. First there is a “ claim-duty” relation: every 
such person has a “ claim ” that no other person shall assault him; and every 
such person is under a “ duty ” not to assault another. At the same time there 
is set up a “ power-liability ” relation — that is, the rule creates in every 
person fully subject to it a power to produce a legal result by assaulting 
another — the result of transforming the other person’s claim not to be as- 
saulted into a claim of damages for the assault. If the power is exercised, the 
legal result is a new “ claim-duty ” relation, and the person assaulted acquires a 
legally enforceable claim for damages plus a power to enforce this claim by 
appropriate legal proceedings. If the latter power is exercised, the claim will 
result in a judgment which empowers the successful plaintiff to cause the 
seizure and sale of enough of the defendant’s property to satisfy the judg- 
ment; but this power is subject to the defendant’s power to terminate it by 
voluntary satisfaction of the judgment. 

Conceiving all legal rules as thus operating through what he calls the “ evo- 
lution ” — that is, the creation, succession and extinction — of “ jural rela- 
tions,” Professor Kocourek assumes that such relations are composed of irre- 
ducible elements, and sets himself the task of isolating and identifying these. 
He concludes that all jural relations are made up either of “ claim-duty ” 
relations or “ power-liability ” relations. “ Juristic science is able to deal 
with, and completely describe, any legal phenomenon in terms of claims and 
power.” ® “ The activities of the courts, as courts, in a strict sense, are redu- 
cible to the creation of duties and the creation of powers.” 2° He therefore 
registers dissent from Hohfeld’s analysis with its eight basic terms,14 and 
applies an effective destructive criticism to the Hohfeldian use of the terms 
“ privilege ” and “ no-right,” “ immunity ” and “ disability.” Specifically, he 
points out that Hohfeld uses the term privilege in the sense of “ liberty,” as, 
for example, liberty to plant turnips on one’s land or to smoke a cigar that 
one owns. “Clearly there is no juristic content in the exercise of such a 
liberty, and if the law attempted to mark out the content of every possible 
act of liberty it would break down of its own weight.” 12. In other words there 
are vast spheres of life where law in the jural sense does not operate. Jural 
relations are only those which are set up by, and spring out of, legal rules. So- 
called “ non-legal-content relations ” are not only of no juristic consequence; 
they are not even relations. There is much acute analysis of other aspects of 
the Hohfeld system. 





8 Cf. WicMorE, SUMMARY OF THE PRINCIPLES OF Torts (1912) §$§ 4-8. 

9 P. 84. 

10 P, 350. 

11 Cf. Professor Isaacs in Book Review (1923) 36 Harv. L. Rev. 1038, 1039: 
“With a little paraphrasing these four words [right, duty, power, liability] will 
serve every function that can be served by the eight.” 

12 P. 374. 
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In view of the admission that legal relations are exhausted by the cate- 
gories of “ claim-duty ” and “ power-liability,” it would seem that Professor 
Kocourek has created unnecessary difficulties for himself and his readers by 
adding two subordinate sets of categories of his own, “ immunity-disability,” 
which he classifies as “ reciprocals ” of the “ claim-duty ” relation, and “ priv- 
ilege-disability,” classified as “ reciprocals ” of the “ power-liability ” relation. 
A great deal of highly subtle analysis is expanded on playing with the logical 
interrelations between these different categories, as for example: 


“Tf A is the owner of Blackacre and if B does not owe A a duty [not] to enter 
the land, then necessarily B has a privilege to enter the land of A and A has an 
inability to require B to stay off. Accordingly B has a power to enter the land and 
A has a liability that the land may be entered. Since B has a power to enter, he 
does not have a disability not to enter, and A, since he has a liability that B may 
enter, has no immunity against B’s entry, so that we reach the juristic point from 
which we started, since where there is no immunity there can be no claim, and, 
since there is no claim contrary to the power of entry, there can be no duty, which 
was the point of beginning.” 1° 


Professor Kocourek’s view that legal results express themselves in the form 
of an “evolution ” of jural relations is developed in connection with a dis- 
tinction which he coins between “ mesonomic” and “ zygnomic ”’ relations. 
His view is that certain legal relations are of such a nature that the power of 
the state can be invoked immediately to play upon them through a proceeding 
at law, for example, the “ claim-duty ” relation between creditor and debtor 
after the debt is due. These are “zygnomic”’ relations. Mesonomic rela- 
tions are of “ lower ” jural quality. They require that some act or occurrence 
must supervene to produce a new relation zygnomic in character before the 
action of the state can be invoked. Such is the power-liability relation be- 
tween one who has power to commit a trespass on land and the owner of the 
land. Professor Kocourek illustrates the utility of his doctrine of mesonomic 
relations to solve practical cases of jural conflict. There are numerous in- 
stances where powers are in conflict with duties, claims with privileges, powers 
with powers, and so on. He resolves such conflicts by calling the dominant 
relation a zygnomic relation, the relation which is “ overshadowed,” a mesono- 
mic relation. Perhaps his most persuasive illustration is in connection with 
the grant and termination of an easement: 


“Suppose that A, the owner of Blackacre, grants an easement of way over 
Blackacre to B. It may be supposed that A’s right against B not to trespass is 
destroyed. If and when B’s easement ends, what becomes of A’s claim against B? 
As to B the claim was destroyed. If after the termination of the easement A again 
owns the claim against B, how did A get it? The answer is that A’s claim against 
B against trespass has not been annihilated, but has simply been overshadowed by 
the grant of easement. The claim of A (which is a mesonomic relation). is in logical 
conflict with the privilege of B (which is a zygnomic relation). The claim being of 
inferior jural rank gives way before the privilege, which is of superior jural rank. 
The claim, however, is part of a complex called ownership. The privilege may be 
extinguished; the claim cannot be extinguished without an extinction of ownership. 
It is a convenience to be able to regard ownership as a continuous entirety. It is 
incongruous to regard ownership as to some persons as having no limitations and as 
to other persons as having some parts or qualities cut away. The present theory 
accounts for what happens by making a qualitative distinction between two coin- 
cident and conflicting legal relations without assuming that the conflict necessarily 
destroys the inferior relation.” 14 





13 P, 84. 14 Pp. 116-20. 
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There would seem to be no objection to thus conceiving a legal claim as sur- 
viving while temporarily overridden by‘an inconsistent legal power. The ques- 
tion is whether it ought to be regarded as anything more than a matter of 
convenient phraseology to explain accurately a result dictated by a rule. 
Professor Kocourek gives ample evidence of his recognition that legal results 
depend on legal rules. The central issue raised by his book is whether this 
position is consistent with a concurrent attempt to compel legal rules to build 
their results out of logical materials, owing obedience to independent and 
strictly logical rules of development. If the effect of a legal rule about ease- 
ments is to cause a relation to become ineffective at a certain time and to re- 
gain its effectiveness at a later time, why should such a “ suspended ” claim 
be boxed together with a power to commit a trespass and a power to make an 
offer as all instances of a single logical genus labelled “‘ mesonomic relations ”? 
What we are concerned with, in other words, is the clearest and simplest way 
of stating the results of legal rules as they actually are, not with a discovery 
of abstract entities which will press forward through logical processes toward 
further results which may or may not chance to conform to the operation of 
other rules. Lord Halsbury has ventured the suggestion that many of our 
legal rules may be logically inconsistent ; *° if that be true, how can we expect 
that the elements of which their results are compounded can be spun into 
logical patterns which can be trusted to correspond at every point to all other 
results? 

A single instance will serve to illustrate the doubt here suggested. The 
conception of a claim-duty relation serves in many instances to explain the 
operation of a legal rule. It is no doubt possible to demonstrate by logic that 
the two terms “claim” and “ duty” are correlative. Professor Kocourek 
therefore accepts as a basis for further explanation the proposition that where 
there is a claim there must always be a corresponding duty, and where there 
is a duty there must always be a corresponding claim. Dean Pound has, how- 
ever, raised the question of a duty enforced by the criminal law to which no 
private right of action corresponds, for example, a duty imposed by a crim- 
inal statute not to treat animals cruelly. What “right” in Dean Pound’s 
terminology, or “ claim ” in that of Professor Kocourek, can properly be said 
to correspond to this duty? Is explanation aided by assuming the existence of 
a claim in such a case and vesting it, as Professor Kocourek does, in the 
“ state ”? Does not such a course embarrass explanation for the purpose of 
securing logical consistency? Again what purpose of explanation is served 
by classifying together as “ mesonomic ” relations the suspended claim to the 
exclusive use of land which is overridden by an outstanding easement, and the 
power of an agent to contract for his principal because it happens to be sub- 
ject to a revocation which may never occur? Or by classifying together under 
the term “ liability ” the situation of the tenant whose estate may be divested 
for all time by the exercise of a power of appointment, and that of a person 





15 “ A case is only authority for what it decides. I entirely deny that it can be 
quoted for a proposition that may seem to follow logically from it. Such a mode of 
reasoning assumes that the law is a logical code, whereas every lawyer must ac- 
knowledge that the law is not always logical at all.” Quinn v. Leatham, [1901] 


A. C. 495, 506. 
16 See Pounp, READINGS IN History AND SysTEM OF THE Common Law (2d 


ed. 1913) 413: Pound, Legal Rights (1915) 26 INTERNAT. J. oF ETHICs 92, 94. 
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who is subject to injury by a tort which he may prevent by timely application 
for an injunction? +7 

Professor Kocourek supplies the latest illustration of that irony of legal 
theory which somehow makes so many of the advocates of the positive theory 
of law surrender their case by succumbing to the view that law is logic — that 
positive rules must be built of elements which form a logically consistent 
pattern. If that were true, law would cease to be positive in the sense of a 
flexible body of rules reflecting views of policy and would become an inexor- 
able system of logical deductions. The greatest positivist of them all, Mr. 
Justice Holmes, has resolutely refused to be drawn into the trap. Logic is 
one of the tools of the law, but it is only one. Parts of the law may be logical, 
but the law as a whole will of necessity burst any system of categories that is 
sought to be imposed on it. 

Joun DickINson. 
Princeton University. 





THE CLASSIFIED PRoPpERTY TAX IN THE UNITED States. By Simeon Elbridge 
Leland. Boston: Houghton Mifflin Company. 1928. pp. xiv, 492. 


On the paper jacket of this volume the publishers state that the book “ is 
essential for economists and public officials.” The present reviewer wishes to 
add that lawyers will find it at least highly desirable. For lawyers are prone 
to view economic change with elaborate alarm, and the classification of prop- 
erty for taxation at differential rates sounds like economic change indeed. It 
seems, moreover, a change from the old to the new, from the known to the 
unknown. Perish any thought that the legal profession consists of mere mer- 
cenaries for the old order or hired mourners for such fragments thereof as 
become defunct! But the lawyer’s mind, tongue, and pen certainly excel in 
shaping and expressing dark forebodings as to the effects of social, economic, 
or legal novelties. 

Let the lawyer, then, draw hope and comfort from Dr. Leland. The author 
in his historical summary of American property taxation shows clearly that 
differentiation or classification actually antedated the common modern theory 
of uniformity; yielded to the latter partly because of unsound application, 
partly because of bad administration, partly because of general ideas as to 
democratic equality; and is now returning to favor, the uniformity theory 
having collapsed dismally in practice. After giving a careful exposition of past ~ 
failures and successes, Dr. Leland displays a substantial, though irregular, 
existing structure of classification throughout the country. He soberly can- 
vasses the good and bad features of property taxes as they are, and ends 
with the assurance that an extension of classification offers an encouraging 
promise rather than a threat to our public fiscal systems. 

Dr. Leland’s book merits great praise for essential steady-mindedness. He 
writes as no mad zealot or blind enthusiast, but as a careful and practical 
scholar, examining facts from all angles, weighing arguments, digging deep into 
the roots of things. His work is not flawless, to be sure. The feeling grows 
in a reader’s mind that thrifty re-arrangement might avoid a good deal of 





17 “ There is no significant legal institution correlative to a power.” Pound, 
Legal Rights, supra note 16, at 96. 
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repetition and save many pages. There are occasional minor slips of thought 
or expression. From a lawyer’s standpoint there is rather too much citation 
of secondary authorities — text books, pamphlets, and the like — when the 
primary legislative acts or judicial decisions might be referred to and are often 
more generally available. Dr. Leland does indeed cite a large number of 
reported cases, but usually without giving double references to the local 
reports and the national reporter system.? Nor is there a table of cases, that 
surer topical guide for the questing lawyer than any index ever devised. Com- 
parative rarity of footnote references to articles and annotations in legal 
periodicals makes one suspect that the author’s net has not fully dragged this 
populous sea. But there is every reason to be warmly grateful for what the 
book does contain. Its thorough explanation of the tangle in which limited 
taxability of national bank stock has involved local tax reform is highly 
illuminating.* A remarkably extended and suggestive bibliography covers 
nearly fifty pages. Helpful tabular presentations of constitutional and 
statutory provisions abound.® 

To the present reviewer, the book drives home two significant ideas. First, 
that there is no easy magic formula for just and effective taxation. Second, 
that our true knowledge of tax laws in action is amazingly faulty and indefi- 
nite. Only rarely have we contrived insulating devices to isolate the effects 
of defined causes. So many forces, social and economic, are constantly but 
shiftingly acting in the field of revenue administration that there is a tendency 





1 A number of these slips are listed here as fairly typical. P. 92 (Table 12): 
The Massachusetts constitutional provision allowing tax classification of forest 
lands is correctly suggested, but this provision is erroneously indicated as a basis 
for the registration tax on bonds. Moreover, the author does not show that the 
supreme judicial court held this registration tax unconstitutional. That fact, 
however, appears at page 196, n.o. P. 108: The starred sentence at right of 
page contains an accidental repetition. P. 125: The apparent statement that 
decisions of the United States Supreme Court “ now make intangibles taxable only 
at the domicile of the owner” is either bad law or an inaccurate expression of the 
writer’s idea. P. 183: The author describes the Massachusetts income tax with 
general correctness, but he has not kept up with the amendments to the statute 
and therefore misstates the exemption provision. On the same page there is an 
error either in the text or in note 3, the former referring to the year 1926, and the 
latter to a report for 1924. P. 184: The sentence describing the proposal and re- 
jection of a New Hampshire constitutional amendment is so ambiguously phrased 
that at first blush it seems internally inconsistent. P. 190: Nine lines above the 
last break the author seems to have meant “ mortgagee” where he says “ mort- 
gagor.” P. 408: The suggestion that special income taxes such as those of Massa- 
chusetts and New Hampshire may be recommended for states “unable to adopt 
classification ”’ seems unsound. Neither of the states named was able to adopt 
an income tax until a definite change had been made in its constitution. See 
Opinion of the Justices, 82 N. H. 561, 138 Atl. 284 (1927), as well as the constitu- 
tions themselves. 

2 Not only are the double references convenient to persons looking up citations, 
but they tend to prevent such mistakes as the attribution of a Southern Reporter 
case to Minnesota (p. 105,n.4). ~ 

8 Pp. 203-16. 

* Pp. 433-81. 

5 The book contains no fewer than 84 tables. Attention is particularly invited 
to Tables 10-13, 19, 20, 24, 27, 29-33, and 75. Incidentally the statutes described 
in Table 20 on page 195 have received a shaking up by reason of Louisville Gas & 
Electric Co. v. Coleman, 277 U. S. 32 (1928), declaring the Kentucky mortgage 
registry tax statute unconstitutional. Dr. Leland does not indicate in his table the 
particular feature of this statute which led to the decision. 
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toward common muddle. This is unfortunate, yet no cause for despair. 
Rather is it a cause for sharpening wits and renewing energies so that as the 
years go by we shall learn more and more what taxes actually do. Toward 
that end this work of Dr. Leland’s is bound to contribute mightily, not alone 
by its substance but also by its disclosure. of scientific method. 


J. M. Macurre. 
Harvard Law School. 





HANDBOOK OF THE LAw oF Cope PLEADING. By Charles E. Clark. St. Paul: 
West Publishing Co. 1928. pp. viii, 581. 


There was need for a new treatise on code pleading. It is over forty years 
since the last revisions, by their respective authors, of Pomeroy’s Code 
Remedies and of Bliss on Code Pleading. Later editions by others involved 
little more than condensation of text and citation of newer cases. The most 
recent, Bogle’s fourth edition of Pomeroy, appeared in 1904. Since it is the 
most recent edition of the most influential of the older works, this review will 
attempt some comparison of it with Mr. Clark’s book. 

The quarter century following the last edition of Pomeroy has involved 
significant development in the field. Pleading has shared with procedure in 
general a vast amount of critical comment and agitation both lay and pro- 
fessional. This literature has included many important special studies of 
pleading problems, not the least important of which have been notes and 
articles by Mr. Clark himself, including tentative publication of several 
chapters of his present book. The influence of these writings has been less 
widespread because they are scattered among the various periodicals and re- 
ports of bar associations and legislative committees, and because of the lack 
of a convenient guide to them. Mr. Clark acknowledges indebtedness to them. 
His text gives condensed statements of the views expressed in many of them, 
and his footnotes make extensive reference to others. In this respect there is 
a marked improvement over the treatment by Pomeroy, whose only references 
are to the cases. Making this literature more readily available is a service 
for which alone the author deserves the gratitude of everyone interested in 
pleading. The reviewer’s only disappointment is in failing to find a con- 
solidated bibliography of all the writings referred to. 

The purely descriptive part of this book — the summary of the code pro- 
visions in the various states and the quotation of typical sections — is not 
very different from that found in Pomeroy. Clark’s treatment is more concise, 
and of course it gives citations to the latest compilations of statutes. But it 
seems that there have been only a few changes in the statutes. The resolu- 
tions of bar associations, and the criticisms by writers in the law reviews, 
to which the author so frequently refers, have had comparatively little 
success in overcoming legislative inertia. The book contains some account 
of the modern English procedure — a matter of great interest today and one 
not dealt with by Pomeroy. There is also some description of such few 
changes in American legislation as have taken place, mostly under the influ- 
ence of the English procedure — notably the New Jersey Practice Act of 
1912, and the less radical New York Civil Practice Act of 1920. The arrange- 
ment is conventional, with separate chapters on the complaint, the answer, 
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joinder of parties, and the like. .No attempt is made at any new or “ func- 
tional ” classification. 

Valuable as are the references to periodical literature and the descriptions 
of recent legislation affecting pleading, these are the least important contribu- 
tions made by the book. The author presents a fresh approach to the prob- 
lem of construing the codes. There is a new analysis of fundamental problems 
and a shift in emphasis which is an interesting illustration of the attitude of a 
younger generation toward law. Pomeroy was chiefly concerned with helping 
the judges and lawyers trained in common law pleading to escape traditional 
forms of thought in order that they might effectuate the code attempt to 
abolish forms of action. He urged that the code system was complete in itself 
and that the common law rules were only to be referred to by way of analogy 
and explanations where the code happens to have adopted similar rules. To 
him there was need only of a reasonable layman’s interpretation of the code 
language itself. In a large measure he shared the illusion of the codifiers that 
pleading could be, and had been, reduced to a few simple and precise rules. 
Though the common law set of forms was complex, elaborate, and clustered 
with absurd fictions, nevertheless it had been moulded and twisted to 
meet fairly adequately the various pleading problems presented by varying 
fact situations. In the hands of well trained special pleaders it could be 
worked. Had the codifiers and their champions been taken literally there was 
danger that the new system would be more out of touch with reality. Just 
because they were fewer and simpler, the new categories if rigidly followed 
would less often fit the facts. If we judge Pomeroy by his illustrations and 
by the results he approved in concrete cases, this criticism would seem exag- 
gerated. But both he and the courts he influenced were able to give relatively 
free play to their intuitive judgments, while seeming to apply the precise 
rules. Although good sense in application minimized the actual harm done by 
this mechanistic analysis, there was always the danger of literal application re- 
sulting in unsatisfactory decisions. Then, too, the illusion that the code rules 
were definite and predicable led to an attitude which expected almost as much 
of the pleadings as was claimed for the common law system by its classic 
exponents. Errorseof the pleader might be dealt with harshly because viewed 
as a disregard of the code requirements, rather than as inevitable differences 
of judgment in applying flexible standards. Clark again and again takes pains 
to shatter the illusion of certainty which had existed concerning particular 
code provisions and conventional tests in applying them. He recasts the old 
rules in terms of more realistic standards. The rules of pleading are seen as 
phases of the problem: how definite notice must the pleader give in advance 
of trial? Attempt is made to restate in terms of trial convenience the rules as 
to joinder of parties and causes of action. Realizing the difficulty in applying 
these standards, Clark tends to accept the views of those who expect relatively 
little of pleading, and to put increased emphasis on the code provision that 
pleadings be construed liberally in favor of the pleader. 

Pains are taken to point out how really indefinite is Pomeroy’s famous 
analysis of the term “ cause of action.” Clark views the term as merely an 
“ aggregate of operative facts ” which may give rise to one or more remedial 
rights. - His aggregate is more or less extensive according to notions of con- 
venience, and he offers no metaphysical measuring stick. The extent of the 
cause of action is considered in connection with the scope of amendment, the 
doctrine against splitting of causes of action, and the question of joinder of 
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different parties to the same cause of action. He favors making the unit 
include a relatively large number of facts and resultant liberality toward 
amendments and toward joinder of parties, and extension of the requirement 
against splitting causes of action. The code requirement of pleading facts is 
also dealt with as a problem of degree. In many instances he thinks that 
the common law pleading forms, when shorn of their fictions, afford suggestive 
examples of the degree of definiteness to. be required of the pleader in par- 
ticular situations. He approves of the retention of the common counts — 
while Pomeroy deplored this as a violation of the letter and spirit of the 
codes. Clark advocates the preparation of official code forms for typical 
situations, such as has been done in Connecticut. Space does not permit 
further reference to his treatment of specific questions. He is dealing with 
questions on which unanimity of opinion cannot be expected, but however 
the reader may differ fromm him on questions of judgment, he cannot but be 
helped by Clark’s realistic approach. 
Rocer S. Foster. 
Harvard Law School. 





Tue LecAL Errects OF RECOGNITION IN INTERNATIONAL Law As INTER- 
PRETED BY THE COURTS OF THE UNITED States. By John G. Hervey. 
Philadelphia: University of Pennsylvania Press. 1928. pp. xiv, 170. 


Mr. Hervey’s book is not a general treatise on recognition. As its title 
indicates it is essentially restricted to a discussion of American and English 
court decisions. The material is well organized, very well presented, and the 
book should be of great value to those English and American lawyers who 
have to handle recognition cases before domestic courts. 

A final statement as to what the general rules of international law on recog- 
nition are would only be possible after a complete study of the relevant dip- 
lomatic practice and an examination of the laws and court decisions of many 
nations. Mr. Hervey’s book, which contains a thorough investigation of the 
domestic practice and the diplomatic attitude of England and America, is 
therefore a valuable contribution to the general study of international law 
on the problem. 

The object of the work, however, is not only “ to study the effects of recog- 
nition as revealed by decisions of the courts” but also “to determine 
critically the correctness or incorrectness of the courts with a view towards 
furnishing a guide for future use in the determination of such cases and con- 
troversies.”1 Chapter VIII, “ Conclusions,” ? contains a summary of the 
author’s critical observations. Nearly all his conclusions show common sense 
and a progressive spirit. This, it seems to the reviewer, is especially true of 
the author’s opinions as to what problems can be solved by court decisions 
and what problems need legislative solution. With regard to property which 
is to be found in America and belongs to a nation whose government is not 
recognized by the United States, the author suggests that: “ Congress should 
provide that such properties or the moneys derived therefrom should be held 
in trust by the United States for the benefit of the recognized state, pending 
recognition of the government by the political departments.” Equally sound 
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is the suggestion which the author makes with regard to immunity of state- 
owned property used for commercial purposes: “.. . it should be handled 
by the political departments of the government. The judicial code should be 
revised, either to include or to exclude, the new governmental activities.” 

At least two of the author’s general observations on the doctrines and 
policies which courts should follow in recognition cases also seem to be de- 
serving of serious consideration: “.. . in the absence of a definite attitude 
whether favorable or unfavorable on the part of the political department ” 
with regard to recognition, courts should not regard “the ancient state of 
things as remaining as unaltered” but rather should “ evaluate the govern- 
mental competency as a matter of fact.” Further, “in saying that effect 
would be given to the acts of unrecognized governments within recognized 
states so far as justice and public policy require, the courts have inverted a 
well established rule which holds that effect will be given to all acts of recog- 
nized governments so long as they are not in conflict with public policy or the 
laws of the forum. The exception of justice and public policy furnishes the 
legal avenue of escape from the Russian dilemma.” 

No disagreement is possible with Mr. Hervey’s statement of the well estab- 
lished rule of English and American law that in matters of recognition courts 
must take judicial notice of the acts and decisions of the political depart- 
ments. English and American courts so far have been trying to supplement 
the accentance of such decisions by considerations of equity and policy and 
domestic law. Discussions of rules of international law are not frequent and 
courts seem to feel that they are precluded from such discussions by the 
mandatory acceptance of state department and foreign office statements. 
Mr. Hervey does not criticize this tendency but rather follows it; yet it 
seems to the reviewer that at least in some cases a fundamental discussion of 
rules of international law would simplify matters and avoid international 
trouble. Of course, as English and American law stands, a clear conception 
of the prerequisites and of the legal relevance of recognition in international 
law should not and would not liberate courts from the rule that they must act 
in unison with the political departments in the conduct of foreign relations. 
But a clear understanding of different conceptions such as existence, legal 
capacity in international law, general power to assert rights under international 
law, special power to assert such rights against a particular state through 
diplomatic channels and through its domestic courts, establishment of diplo- 
matic relations and maintenance of friendly relations, would, it seems, lead 
to important distinctions. Among these, the distinction between non- 
recognition based on uncertain or non-permanent existence, and non-recogni- 
tion based on alleged bad behavior, would probably be one of the most 
important at the present time. Such distinctions might enable courts to put 
more specific questions to the state department, to interpret statements of 
state departments more accurately, and to avoid more certainly results the 
conformity of which with international law other countries might question. 
If, for instance, a court is informed that the Soviet government is not recog- 
nized and if it is a matter of common knowledge that non-recognition is not 
based on denial of stability but on alleged bad behavior, the court after a 
careful study of the general rules of international law would hardly interpret 
a statement of non-recognition to mean that the government in question does 
not legally exist. A more acute consideration of rules of international law, 
it seems, would enable courts in many cases to arrive at sound decisions 
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without artificial distinctions, without deviations from strict law and yet 
without criticizing or deviating from statements of the state department. 

The same criticism, it seems to the reviewer, applies to recognition of for- 
eign confiscation. English and American courts have restricted themselves to 
the examination whether confiscation was within the jurisdiction of the gov- 
ernment in question, whether it is contrary to English and American concep- 
tions of public morals, and if so, whether this latter fact should prevent its 
recognition in English and American courts. Moral criticism will hardly be 
less resented by a foreign nation than legal criticism. Besides, such criticism 
has failed to answer two questions which are of great importance for inter- 
national law in general, namely, whether confiscation of alien property is a 
violation of international law, and if so whether foreign laws amounting to 
violations of international law should be recognized and enforced in English 
and American courts. These questions would be at the same time more spe- 
cific and more important than the question whether such foreign laws are 
wrong from a moral point of view. 

Ernst H. FEILCHENFELD. 
Harvard Law School. 





Tue LANceE oF Justice. A Semi-Centennial History of The Legal Aid Society, 
1876-1926. By John MacArthur Maguire. Cambridge: Harvard Uni- 


versity Press. 1928. pp. 305. 


In the year 1876 there was founded in New York City a modest local society, 
formed primarily for the purpose of protecting poor German immigrants from 
the exploitation of the lawless human jackals who preyed on them. Inci- 
dentally the society was expected to collect wage claims and enforce other legal 
rights for its impoverished nationals, who were to be furnished such services 
at no cost, or for merely nominal fees. That March meeting was destined to 
have world-wide results, for the society thus founded has, through the inspira- 
tion of its example, led directly and indirectly to the spread of the legal aid 
movement in the United States and Canada until its centers dot this continent, 
while abroad the League of Nations at Geneva studies this beneficent activity 
and plans its extension over the world at large. 

Almost from the beginning, the New York society was forced to extend its 
aid to citizens of other than German stock, and, as the years passed, and its 
support and clientele grew more and more cosmopolitan, its Teutonic char- 
acter was gradually lost. It was not until 1896, however, that the original. 
German name of the organization was changed to The Legal Aid Society, and 
it became completely American — in name as well as in spirit. This change 
would not, perhaps, have been so long deferred had it not been for the extraor- 
dinary personality of Arthur von Brieson, the German-born president and pre- 
siding genius of the society for twenty-six years, whose name is gratefully 
remembered wherever legal aid work is carried on. The account of his life, as 
set forth in the pages of Professor Maguire’s work, would alone be ample 
justification for the book, if indeed any justification were needed. 

The Lance of Justice, although it is the history of a single society, and that 
society a legal one, is the antithesis of the ordinary dry-as-dust record. It is 
the romance of legal aid, and no reader can open the volume, even at random, 
without having his interest immediately captured either by one of the author’s 
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innumerable stories of illustrative cases, or by the equal fascination of his 
limpid prose style. As the author insistently points out, The Legal Aid So- 
ciety’s clients are not paupers or beggars, neither is the help they receive 
charity. Something is being withheld from them to which they are entitled, 
namely, justice. The goddess bearing the scales ironically invites the poor to a 
Barmecide feast, for although her bounty is theoretically free, the services of 
those who can thread the labyrinth leading to it are not. It is no wonder that 
Mr. William D. Guthrie, ex-president of the New York State Bar Associa- 
tion, in his foreword to this volume, refers approvingly to the author’s asser- 
tion that legal aid has been the greatest movement of all English and American 
legal history, for bringing justice to the poor. 

The work begun by The Legal Aid Society did not represent the first at- 
tempt to provide free justice for those without means. One of the most 
interesting topics discussed by the author is that covering the previous efforts 
in America and England, dating as far back as the reign of King John. That 
the English are still -battling with the problem, not with entire success, and 
that the methods adopted by The Legal Aid Society and followed throughout 
America are basically sound, are theses convincingly argued by the author. 
It is to be regretted that Professor Maguire’s narrative could not include the 
full story of the spread in this country of the humanitarian work so long and 
faithfully carried on by this New York society, the pioneer of all the legal 
aid societies in America. But that, it is to be assumed, will be another story. 
Injustice and poverty still go hand and hand in New York, as in all of our 
great cities. But that injustice might be far greater, and far more frequent, 
were it not for the fact that The Legal Aid Society, founded some fifty years 
ago, has continued to survive and thrive. The poor are no longer without the 
lively hope of a friend at court. 

Professor Maguire’s book is one which the pessimist and the optimist can 
both enjoy; the pessimist because it will confirm his belief that this is a sad 
world; the optimist because it will convince him that the world might be, and 
once was, a great deal worse. 

JoHN ALAN HAMILTON. 

Buffalo, N. Y. 





